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PEEFACE TO THE EIEST EDITION 

This book is intended to meet a demand ^Yhich 
is likely to be increasingly felt with the widening of 
the political life of the Indian people by the inaugu- 
ration of the new Eeform Scheme. Accessible infor- 
mation on the constitutional aspects of the Govern- 
ment and administration of British India is not 
found in recognised books treating of the laws and 
institutions of India. Official publications also 
hardly go beyond bare summaries of facts and events. 
A systematic treatment of the features of the Indian 
Constitution, studied from the point of view of the 
Indian citizen and of the Indian student of political 
science, has not so far been attempted. Students of 
Indian history, as it is taught in our schools and 
Colleges, hardly obtain an idea of the machinery 
whereby the Indian Constitution works and the 
lines on which it has been constructed and 
developed during more than a century of British 
rule. Such standard books as Cowell’s “Courts and 
Legislative Authorities in India ” and Sir Cour- 
tenay Ilbert s Government of India,” do, of course, 
treat of the Indian Constitutional Laws as they 
have been enacted, in all their details ; but they 
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deal only incidentally ■with the constitutional or 
political principles, understandings and conventions, 
on which so large a part of the working of British 
institutions all over the world depends. 

It is to stimulate the study of the Indian 
Constitution in this direction that this introductory 
sketch is primarily placed by the author before the 
public. It is also attempted in the hook to furnish 
the Indian citizen with a handbook of information 
to be of use to him in the discharge of his duties. 
The average Indian who cares to interest himself 
in politics, gams a knowledge of political problems 
in a haphazard way. Such knowledge as he obtains 
by his business contact with other men, the reading 
of newspapers and tlie hearing and reading of 
political speeches, can but give him a slender ac- 
quaintance with the subject. Matters ’are not very 
much better even in regard to many who take an 
active, instead of a passive, part in public aSairs. 
The author ventures to hope the present publica- 
tion will give them some preliminary help in this 
direction. 

The hook lays no claim whatever to originality 
or research except in its method of presenting the 
leading facts and features of the Indian Constitution. 
Written, moreover, in the intervals of busy work, it 
is likely to contain many errors of style and of 
statement. For fuller information he would refer 
tlie readers to the authoritative wmrks of Cowell, 
Ilbert and others, and to the many State ’ Papers 
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and Proceedings published by Government. A 
small collection of select constitutional documents 
is, however, published in the Appendix, which the 
author trusts will prove useful both to students and 
to politicians. 

Madras, "j 

December', 1909. J A. R. 


PREFACE TO THE SECOND EDITION 

In bringing out this enlarged and revised edition 
of a book intended merely as an introduction to the 
systematic study of the Indian Constitution and its 
history under British rule, the author desires to 
express his obligations to the many kind friends 
and generous critics whose appreciation and advice 
have enabled him to enlarge the scope of the book, 
to revise its contents in the light of later incidents 
and experiences, and to add to the material 
collected therein, of which the Table of Contents 
and the Index, which has now been added to the 
book, give some idea. The author also regrets 
that owing to pressure of other duties and to other 
causes, he was not able to publish this second 
edition earlier, especially as the copies of the first 
edition had been exhausted more than 18 mouths 
ago. 


Qth January 1913 


A. R. 
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THE INDIAN CONSTITUTION 

CHAPTEB I 


BEITISH SOVEREIGNTY OVER INDIA. 

[The Consbibufaion of British India is, in a strict sense, 
“ made” ; yet it cannot be denied that it 
Introductory " grown, ”| Unlike the British 

Oonstitufcion, it owes its origin, to definite statutes of the 
Imperial Parliament of Great Britain and Ireland ; but like the 
British Constitution, its progress and present character haye 
not been due to any startling innovation or revolution, but 
to changes consciously made by British administrators to suit 
the varying needs of good government in the country and, 
latterly, to satisfy the growing aspirations of the people of the 
country for a share in the government of the land.|The Indian 
Constitution, therefore, hears all the marks of British political 


and institutional arrangements, so far as they could be found 
applicable to this country| It exhibits, for instance, the results of 
that distaste for violent or radical change and that disp osition 
to deal with the _ needjjof the _h our, as they arise, rather 
than Nvith the req^uirements and possibilities of the future, 
which are associated T.vith the British people. It exhibits, 
again, that ten dency towa rds “ legal ” forms of political insti- 
tutions — f.c., institutions in respect of which fegal remedies and 
judicial control are provided — that regard for the maintenance 
of what Professor Dicey calls the ” Eule of Law,” which is 
a peculiarly British or Anglo-Saxon feature. At the same 
time, the requirements of the necessarily bureaucratic form of 
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government! in India, for more than a century, have also 
produced and perfected an administrative and co nst itutional 
sy^em -whose efficiency is its most conspicuous merit, but 
whose drawbacks from the point of view of constitutional 
development are not inconsiderable. 

British India, as the Statute of 1858 puts it, is governed 

Establishment of Majesty the 

British Sovereignty King-Empei-or. How the British Crown 

^ came to acquire this vast and wonderful 

country is a matter of history which is common know- 
ledge among educated people in India. The Charter issued 
to the Bast India Company in 1600 by Queen Elizabeth and 
the successive Charters renewing or amplifying the 'same, 
conferred on a trading corporation in England monopolies of 
trade in the East and, for that purpose, authorised the acquisition 
of territories, and their fortification and defence by military levies, 
The Company pushed its fortunes vigorously in the midst of 
the political chaos in India in the 18th century. “ At first the 
agent, it became the master of princes. It fought and conquered 
with an army of its own and auxiliary forces hired from the 
Crown.” On its behalf, Eobert Clive in 1765 obtained from 
the Emperor at Delhi, the Diwani of the rich and fertile terri- 
tories of Bengal, Bihar and Orissa. In the difficulties and 
troubles which arose over the administration of these provinces, 
arose the first Parliamentary assertion of rights of control and 
sovereignty over the Company’s affairs in the East. The 
Eegulating Act of 1773 contains the first Parliamentary 
restriction and definition of the Compan 3 '’s political powers and 
is the first important constitutional document of the Indian 
Government. It introduced the system of Parliamentary control 
over Indian affairs, and at each subsequent renewal of 
the Company’s Charter, whenever necessary, the Parlia- 
ment enacted laws for expanding and revising the con- 
stitution of\ the Indian Government and for providing for jus^ 
^nd impartial administration over its territpries. 
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By the Eegulating Act, the Governor of Bengal was 
raised to the rank of Governor -General and, in coninnc- 
tion with his Council of four other Members, was en- 
trusted with the authority of supervising and con- 
trolling the Governments of Madras and Bombay in impor- 
tant matters. A Supreme Court of His Majesty’s Judges 
was established at Calcutta — similar Courts were establish- 
ed later in Madras and Bombay — and the power of legisla- 
tion was conferred on the Governor- General in Council. The 
India Act of 1784, known before it became law as Pitt’s Bill, 
established the Board of Commissioners for the Affairs of 
India — commonly known as the Board of Control — which 
virtually absorbed all real power from the Company’s Court 
of Directors. The Act of 1813 did away with the Company’s 
trade monopoly, except in China, and that of 1833 took 
the latter also away and introduced various reforms in 
the constitution of the Indian Government, among others, 
the addition of a Law Member to the Council of the 
Governor-General, the first appointment made to this office 
being that of Thomas Babington Macaulay. It also accorded 
the authority of Acts of Parliament to the laws and regulations 
passed by the Governor-General in Council. The Act of 1853 
practically announced the forthcoming death of the Company and 
its rule as such, and laid down the principle that "the adminis- 
tration of India was too national a concern to be left to the 
chances of benevolent despotism.” Finally, the Act of 1858 
for the Better Government of India vested the executive 
administration of India in the Crown. The Indian Councils 
Act of 1861 defined and extended the constitutions and 
powers of the Executive and Legislative Councils in India ; 
and the High Courts Act established the High Courts of 
Judicature in the Presidencj’- towns under Charter from the 
Crown by combining the old Supreme and Sadar-adalat 
Courts. The Acts of 1892 and 1909 have extended the princi- 
ples embodied in the Act of 1861. 
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Students of Indian history are usually fanailiar with the 

wars and the treaties, the adventures and 
Constitutional as- ... -t 

poets of British incidents and the laohcies and plans earned 

Indian Histoij British pro-consuls in India which 

resulted in successive additions of territories and secure subordi- 
nation of Native Eulers to the British Eaj. But very few of them 
are conv^ersant with the course of constitutional development 
which took place side by side and which has resulted in the 
establishment of that settled and orderly form of government 
which is firmly associated with the administration of British 
India. It would, therefore, be useful to take a rapid survey of 
these aspects of British Indian history and to note some salient 
features in the constitutional documents relating to India. 

It was in the spacious days of the Great Queen Elizabeth 
The First Char-' that a Company of London Merchants met 
together in Founders’ HaU in the year 1599 
for the purpose of trading with the East. They only contemiilat- 
ed at the outset the very modest object of carrying on single 
trade voyages with India and resolved to ask that Puissant 
Sovereign to grant them “ a privilege in succession and to 
incorporate them in a company, for that the trade of the Indias 
being so far remote from hence, cannot be traded but in a joint 
and a united stock.” The hesitancy of the Queen’s Privy Council 
to grant the privilege only increased the ardour of the Company, 
who prepared an elaboralo document showing the parts of the • 
earth. East of the Cape of Good Hope, not actually in the 
possession of Spain — then the only competitor in the trade with 
the East Indies- ai.ii petitioned for the grant of a Charter to 
trade exclusively in these ‘ rich and golden’ countries, by 
means, not of a single voyage or voyages, but of an armed and 
chartered monopoly for the permanent Indian Trade. On the last 
day of the year 1600, Queen Elizabeth granted the famous 
Charter of the East India Company “ for the Honour of our 
Nation, the Wealth of our People, the Increase of our Navi- 
gation, and the advancement of lawful Trafiick for the'b’enefit of 
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our Oonunon-wealtli.” It constituted the petitioners into ono 
body corporate and politick, in deed and in name, by the name of 
the Governor and Company of Merchants of London trading 
into the Bast Indies,’ v?ith legal succession, the power to pur- 
chase lands, to sue and be sued and to have a common seal. 
The Charter secured for 16 years the exclusi%’-e privilege of the 
Indian Trade, that is with all countries beyond the Cape of 
Good Hope and the Straits of Magellan, except such terri- 
tories or ports as were in the actual possession of any 
Christian prince in amity wdth the Queen. It also em- 
powered the Company to make bye-laws, and to punish 
offenders against them by fine or imprisonment, as far as 
consistent with the laws of the realm. All the Queen’s subjects 
were “prohibited from trading within the geographical limits 
assigned to the Company, unless under its express license, on 
pain of forfeiting ship and cargo, imprisonment or other punish- 
ment.” These powers were supplemented by considerable 
privileges granted as against the Crown in respect of export 
and import duties. 

The body corporate thus created, as the late Sir William 
The Regulated Hunter wrote, represents both as to the 
and Joint Stock nature of its business and as to the mecha- 
Oompames nism for conducting it, the final stage of 

sea-enterprise and tlie final expression of the co-operative 
princiifie in the Elizabethan period. The nature of the 
organization, as he put it, “was rather that of a modern 
syndicate formed to obtain from the Crown a concession 
of the Bast India trade for a certain number of years, 
and then to work the concession by meaias of successive new 
syndicates or groups of subscribers from among its own members 
for separate voyages, but under its complete control ”, than 
that of a joint stock Company as it is understood in modern 
times. The Company, it has been pointed out, belonged at the 
outset to the simpler and looser form of associations, to which 
the City Companies then belonged, known by the name of the 
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Eegulated Companies. The members of such a Company were 
subject to certain common regulations and were entitled to 
certain common privileges, but each of them traded on his 
own separate capital and there was no joint stock. 

The trading privileges of the Bast India Company were 
reserved to the members, tlieir sons, apprentices, factors and 
servants. It was, however, soon found that this form of 
organization under which the Company worked on the princi- 
ple of each subscriber contributing separately to the expense of 
each voyage and reaping the whole profits of his subscriptions 
was insufficient to can-y on the Eastern Trade with, and after 
1612 the subscribers threw their contributions into a joint stock 
and thus converted their organization from a regulated Company 
into a joint stock Company, as it was then understood. The 
powers and privileges granted to the Company by the first 
Charter, including as they did the power of subordinate legisla- 
tion, wore supplemented and enlai'ged by successive Charters. 
The growth of the business of the Company as well as the 
contest and rivaby for valuable markets in the East with other 
European Powers, which was daily growing, necessitated the 
acquisition of territories for settlement by grant or cession 
from the Potentates in India. ' 

In 1669 King Charles II granted by Charter the port and 
Island of Bombay which had in 1661 been ceded to the 
British Crown as a -part of the dower of Catherine of Braganza, 

* Sir Alfred Lyall, in liis " British Dominion in India," [London : 
Tilurray, 1905] p. 18 has explained the position of the Companies in this 
respect in the following terms : — 

“Trade was more valuable, to the maritime folk, than territory, and 
commerce than conquest. But traffic with distant lands could not be 
carried on without taking up stations and arming ships; since the 
understanding among European nations was that regular diplomatic 
relations did not practically extend beyond certain well-known lines of 
longitude. ...The Chartered Companies, therefore, represented a device, 
invented to suit these conditions of existence, for extending commerce 
and for securing it by territorial appropriations, without directly 
pledging a Government to answer for the acts of its subjects. The 
Charter expressed the delegation of certain sovereign powurs for distinct 
purposes; it amounted from one point of view to a license for private 
war ; and the sistem has since had a long, eventful and curious history, 
which has as yet by no means ended.” 
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to be held of the Crown “ as of the Manor of East Greenwich, 
in the County of Kent, in free and common soccage " at an 
annual rent of £10 . 

Along with the acquisition of such territories and of powers 
Territorial and privileges for the regulation and admi- 

Trade Privileges nistration of affairs therein, the Company 
also acquired powers of fortifying these places, for maintaining 
forces both on sea and on land for the protection of its trade, 
for the enforcement of martial law whenever circumstances need- 
ed, for the establishment of Mayor’s Courts and of Judges to 
administer law and justice to the King’s subjects within the 
Company’s territories. As the Company thus virtually acquired 
sovereign powers of civil and military government over its 
settlements in the East from the Crown, it was soon found 
that its territorial acquisitions, w'hich by the end of the 17th 
century had become fairly considerable, were becoming more 
important than its trade monopolies. The position of 
affairs of the Company at the end of the 17th century 
was such that the Company was able to record in a 
Minute quoted by Macaulay as having been written by Sir 
Josia Child, the then Governor of the Company, the follow- 
ing; — “ The increase of our revenue is the subject of our 
care as much as our trade ; ’b is that must maintain our force 
when twenty accidents may interruist our trade ; ’t is that must 
make us a nation in India... and upon this account it is that the 
wise Dutch, in all their general advices that we have seen, 
write ten paragraphs concerning their government, their civil 
and military policy, warfare, and the increase of their revenue, 
for one paragraph they write concerning trade.” 

In the meantime the Company had to face the acute rivalry 

The Eival Com- was known as the New Company 

pany and the In- in England and found considerable diffl- 
tervcntion of Par- . ... 

lianaent culbies in getting its Charters successive- 

ly renewed. Both the Companies, how- 
qvqr, amalgamated under Lord Godolphin’s award and formed 
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themselves into ‘ the United Company of the Merchants of 
England trading with the Bast Indies 

The English Revolution of 1688, combined with the rivalry 
of the New Company and of interlopers, had, however, already ef- 
fected a material alteration in the constitutional position of the 
Company and its relation to the mother country. The old method 
of obtaining Charters from the Crown, granting monopolies of 
trade and of powers pertaining to the Sovepign, by presents or 
grants of money to the Crown, had disappeared in the midst 
of the difficulties which the Company had to contend with and 
the constitutional struggle which ensued in England at this time. 
The new doctrine then arose that the Crown had no right to 
grant privileges or powers of the kind which till then had been 
unquestionably given to, and exercised by the Company, What 
was known as the affair of the ‘ Red Bridge’ l^rought this ques- 
tion for discussion before Parliament in 1791 and the House of 


Commons passed a Resolution disclaiming the right of the Com- 
pany to detain the “ Red Bridge” on the Thames because the 
latter suspected that it was going to trade within the preserves of 
the Company. They declared that all subjects of England have 
equal rights to trade witli the East Indies unless prohibited by 
Acts of Parliament. It has ever since been held, -wrote Maeaula 3 ', 
“ to be the sound doctrine that no power but that of the whole 
legislature can give to anj' persons or to au 3 ' society^ exclusive 
privilege of trade to any part of the world.” This was the first 
assertion of the right of the British people through their Parlia- 
ment to interfere in the affairs of the Company, and it led, as 
would he seen presently, to material consequences in the further 
progress of British Rule in India. As Sir C. P. Ilbert puts it, 
" the question whether the trading privileges of the East India 
Company should be continued was removed from the Council 
Chamber to Parliament and the period of control by Act of Parlia- 
ment over the affairs of the Company began.” 1 The United 


1. The Government of India by Sir C. P. Ilbert. [Oxford : Clarendon 
Press, 1907,J P. 26. ’ . - ' 
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Compaiiy vrliich Tfas formsd in 170 2 was thus an organization 
which owed its rights and powers to statutorj' authority, supple- 
mented by Charters based on legislative enactments. Whatever, 
therefore, may have been the position before the Eevolution of 
1688, we may for practical purposes take it as settled that 
< the authority of the Supreme Government in India from that 
time forward, as well as its constitution and powers, have to be 
derived from successive Acts of Parliament. 

With its internal constitution and powers well secured in 
TotritorM Ac(im- 1702, the Company progressed both in its 
trade and its trade settlements and began to 
cast a longing glance at the then political condition of India. 
By the middle of the eighteenth century it was every day 
leading to startling developments. It is not necessary here to 
recapitulate at any length the political events between the 
years 1700 and 1773 in consequence of which the Com- 
pany found itself the master of extensive territories and 
deemed it necessary and expedient to take upon itself the 
responsibility of administering the affairs of some of the great 
provinces of the Indian Continent. The political condition 
of India at the time when the Company had become settled in 
a number of factories on the Indian sea board was at 
once the opportunity and the necessity for the Company to 
strengthen and augment its power by further acquisitions, to 
maintain them by military levies and to administer them for the 
peace and security of their inhabitants and for the profit of the 
Company’s shareholders in Europe and its subordinates 
in India. Half a century of autocratic misrule on the part of 
Aurangazebe bad produced a persistent and contagious spread 
of Hindu revolt in which the Mahrattas formed the 
most powerful organization, and the death of that fanatic 
Emperor of Delhi was the signal for the political chaos within 
the country which then ensued and the visible loosening of 
the bond of administration — more especially in the distant pro- 
vinces of the Empire. The feebleness of the Government ip 
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India was a fact recognised by all the European Powers whioli 
made their way to the Bast in search of commercial expansion, 
and in the rivalries atid jealousies of these powers in regard to 
the acquisition of territory in India at this time of political 
disintegration, in their attempts to ally themselves with one or 
other of the many iietty potentates, the foundations of Britain’s , 
Empire in India were firmly laid. 

The facts and incidents are well known to all students of 

„ Indian history, of the eventful struggle 
The gnant of the , t t 

Diwani of Bengal, between Erance and England m South India 

Bihar and Onssa -jvhich is known as the war in the Carnatic, 
[[the not result of which, from the constitutional standpoint, was 
that the Bast India Company thereby established itself as a 
land ]5ower, equally with the other chiefs and subadars of the 
titular Emperor at Dolhijf At the conclusion of this war, how- 
ever, the scene of Indian history shifted from Madras to Calcutta 
where, as well as in Bombay, the new policy of the acquisition 
of territories by taking up the quarrels of the warring 
country powers, was sought to be imitated on a larger scale. 
The Nawab of Bengal of the ‘Black Hole’ fame, in an unwise 
moment during liis short period of misrule, sought to interfere 
with the possessions and the rights of tlie Company, and this led 
to a small military operation, the full value of which was only 
realised after the Battle of Plassey. At this historic, but not 
insignificant, battle, the old Nawab of Bengal was defeated, and 
the Company put upon the throne a now Nawab who was at 
the mercy and at the service of the Company and its 
officers. When his successor attempted to assert authoyty 
over the extrer'^ sly recalcitrant and thoroughly corrupt servants 
of the Company, he found himself signally defeated, in spite 
of the support of the Emperor, at the Battle of Buxar,. in 
1764, the result of wliich brings the next notable fact in the 
constitutional history of British Eule in India, viz., the obtain- 
ing of the firman granting the Diwani of Bengal, Bihar and 
Orissa to the East India Company by Shah Alum, the blind 
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and infirm Emperor of Delhi. The political liisfcoi’y of 
the Oompanj'’ in India from this time ceased to be one 
connected with the acquisition of commercial preponderance 
or of strips of territory and spheres of influence along 
the sea hoard, — but one for supremacy, as one among the 
ruling powers, over all India. The results of the Mahratta 
wars, of the Pindari and the Afghan wars, and of the Sikh 
and Burmese wars are of importance to the student of the 
Constitution only for the purpose of understanding how the 
Company and the Grown adjusted the mechanism of adminis- 
tration to the growing needs of the enormous increase in the 
teixitories which thereby came rmder their sway. On the other 
hand, in the particular province of constitutional history, he has 
to examine certain other facts and incidents usually relegated 
to a secondary place in the histories of India now extant, but 
whose significance it is necessary to grasp in order to know 
how the present system of government has been evolved. 

It was after Robert Clive laid the foundations of terri- 
torial sovereignty of the Company by the 
EngLnd°^°°* ' acquisition of the Diwani of Bengal, Bihar 
and Orissa that public attention began to 
be generally excited in England as to the affairs of India. The 
circumstances that gave rise to the agitation for a more direct 
control on the part of the Government in England of the affairs 
of the Company are well-knorvn, and may be summarised in 
the following words of Mr. Eorrest in his ‘ Intinduction to the 
Selections from State Papers of the Governors-General of India’ 
relating to Warren Hastings ; — 

“Meanwhile the management of the Company drifted from bad to 
worse, and its pecuniary affairs were getting straitened so far as to 
necessitate the special appointment of Warren Hastings as Governor 
of Bengal where the Company had resolved directly to start forth as 
Diwan, to put an end to the Dual Government of the Company and the 
Nawab and to rescue the province from chaos, destitution and decay. 
Hastings did great rvork as Governor of Bengal and the steps which lie 
rook, though some of them were subsequently the matter of acrimonious 
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controversy, resulted in strengthening the authority and the rule of 
the Company over the province, but it hardly enabled the Company at 
Home to tide over its financial emban'assments — which became so 
great that they were obliged to solicit help and receive a loan from 
the public of £1,400,000. This was the opportunit}' for the public 
and the Ministry to definitely interpose in Indian affairs, and in the 
same year Parliament passed an Act for the better management of the 
affairs of the East India Company' as well in India as in Europe. It 
was by' the Eegulating Act that for the first time “the British nation 
as a nation assumed the actual responsibility of the Goveniment of 

the territories won by a trading corporation 

This first experiment on the part of Parliament to regulate and con- 
trol the affairs of India was soon found to possess serious defects 
which led to good deal of acrimonious controversies and administrative 
deadlocks, to avoid which Parliament had eventually to pass another 
Act in 1784, but the period of ten years between the passing of the 
Eegulating Act and the enactment of Pitt’s India Act of 1781 is crowd- 
ed with historical and stirring incidents both in the affairs of England 
and of India, in consequence of which Indian affairs became inextricably 
associated with political and party affairs in England- TJie Eegulating 
Act made the Governor-General dependent not only on the aid and 
support of the Court of Directors but also that of the Ministry, and it was 
soon found that he could only obtain their favour by a compliance Avith 
their claims for a share of Indian Patronage. It imposed direct interfer- 
ence by Parliament in the Local Government of India, a task which at all 
times difficult, Avas particularly so in the circumstances of the time. ..The 
exercise, moreover, of the ncAvly born spirit of Parliamentary control 
over the affairs of the Company’ Avas not easily’ acquiesced in by the 
Court of Directors or of Proprietors and this dispute was also inextrica- 
bly bound up Avith the quarrels of Hastings Avith his Councillors, into 
AA'hich also the rival political parties of the time entered Avith aest.’’ 

The Act of 1784 by AA'hich the Board of Control Avas estab* 
The establish- Wished Avas but the legitimate result of the 
of the Board conviction that had been groAving in the 
people of England at the time that the Com- 
pany had acquired territories in India Avhich made them virtually 
masters of that continent, that they had groAvn too poAVerful 
for a trading association and that their privileges and poAvers 
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were an anomaly under the British. Constitution. The Parliamen- 
tai’y enquiries at the time revealed serious defects and wholesale 
corruption in the administrative affairs of the country despite 
Warren Hastings’ great efforts to introduce efficiency. But 
unfortunately the main question was mixed up with a number 
of party issues, with the exercise of patronage by the Crown, the 
Company and the political parties in England. The result was 
that, though the incongraous India Bill of Charles James Fox 
was defeated, the Bill of William Pitt which was passed in 1784 
established the system of double Government in India — that 
of the Company with the Court of Directors, and that of the 
Board of Control acting through a Minister directly responsible 
to Parliament — a system which lasted till 1858- The altera- 
tions in the Constitution of the administrative machinery in 
India effected by the Acts between 1773 and 1784 have been 
described by Sir Alfred Lyall in the following terms : — “ In 


the year 1786, therefore, we find the English sovereignty 
openly established in India under a Governor-General invested 
with plenary authority by the representatives of the English 
nation. The transformation of the chief goveinorship of a 
chartered commercial companj^ into a senatorial pro-consul- 
ship was now virtually accomplished ; and with the accession 
of Cornwallis there sets in a new era of accelerated advance.” 

At the end of the eighteenth century, therefore, w'e may take 

Further torrito- peoples had already 

rial extension and begun to feel the sense of a stable and 
Consolidation , . , . . . , . . 

enduring dominion, within the territories 

administered by the British Nation. The prevailing sense of 

political insecurity of the previous century gave tvay to a feeling 

of confidence in the peaceful and orderly government of a 

Western Pow’er. So far, the relations between the Biitish and the 

territorial powers which yet subsisted with varying degrees of 

independence in the land', was one of apparent equality, though 

the superiority of the British power w’as fully recogniaed and its 

'assertion in growing proportions was found inevitable. William 
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Pitt perceived the danger of the indefinite expansion of the terri- 
tory of the Company in India in the moi’ihund state of many of 
the principalities in India, and with the express object of restrain- 
ing the warlike and adventurous ardour of the Company’s ser- 
vants in the East and their ambitious efforts for the expansion of 
territory the following express declaration was inserted in the 
Act of 1793 which renewed the Company’s Charter : — “Foras- 
much as to pursue schemes of conquest and extension of domi- 
nion in India are measures repugnant to the wish, the honour, 
and the policy of this nation, it shall not be lawful for the 
Governor- General in Council to declare war, or to enter into 
any treaty for making war,- or for guaranteeing the possessions of 
any country, Princes or States (except where hostilities against 
the British nation in India have been actually commenced or 
prepared), without express command and authority from the 
Home Government.” In spite of all these protestations, however, 
the European situation at the close of the 18th centuiy only too 
easily lent itself as a pretext and. a motive for very large expan- 
sions of territory in India under the Governor-Generalship of 
Marquess Wellesley. Whether in consequence of Napoleon’s wars 
with the English nation, which imperilled England’s position in 
her over-seas dominions, or in consequence of the intrinsic diffi- 
culties of maintaining a strong Government of large territories in 
the midst of a number of weak authorities exercising precarious 
sway, Marquess Wellesley soon convinced himself that it was 
absolutely essential that the British nation should not only 
be primus inter pares among the States into which India was 
then partitioned, h it should be the paramount power with 
which all the rest of the States in India should be either in a 
state of subsidiary alliance or become merged. The declared 
object of the Marquis of Wellesley was to establish the ascen- 
dancy of the English Power over all other States in India by a 
system of subsidiary treaties so framed as to deprive them of the 
means of prosecuting any measure or of forming any confederacy 
hazardous to the security of the British Empke, to preserve the 
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tranquillity of India by exorcising general control over tlie fast dis- 
appearing spirit of restless ambition which existed. This general 
control he desired toimpose, through the medium of alliances con- 
tracted with those States, as the best security and protection of 
their respective rights. The manner in which the subsidiary 
treaties which originated in Europe during the Napoleonic wars 
were adapted to the situation in India and subsequently develop- 
ed into the system of Protected States on the one hand and the 
policy of maintaining a buffer State on the frontiers on the 
other, belongs more to the diplomatic than to the constitutional 
historj’- of India. It is sufficient here to note that the sub- 
sidiary sj’-stem of Lord Wellesley and its subsequent compli- 
cations have been the main means by which British territories 
expanded and British protection was imposed over the Native 
States. 

The process of internal consolidation and external expan- 

. sion of territory in the first half of the 19th 
The Ohartor Acts 

and Constitutional century, however, was more or less un- 
progress connected with the changes in the consti- 

tutional machinery of Indian Government both in England 
and in India. The changes which it underwent at the time of 
the renewal of the Company’s Charter in 1813, 1833 and 1853 
were entirely dissociated from the external politics and policy of 
the Home Government. Each of these renevi'als of Charters, 
like those of 1773 and 1793, were preceded by careful and 
elaborate parliamentary enquiries into the affairs of the Company 
and the reforms that were effected as a result of such enquiries 
by the Charter Acts of these years introduced improvements and 
alterations in the various institutions established for the good 
government of the country, in conformity with those principles 
of progT’essandreform with which British constitutional methods 
of those times have become associated and which will be more 
particularly referred to in the subsequent chapters. The principal 
steps, however, which were taken to complete the process of 
converting the Government of India by a Chartered Company 
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under the supervision of the Cro\vn, into one of the direct 
Government by the Crovm of its Indian territories may be 
shortly summed up here. 

The first assertion of the right of superintendence of the 

King’s Government over the administration 
The constitution . -r 

and powers of the of India commenced, it may be noted, not 
Board of Control iY8i hut with an earlier 

Act of 1781, by which the Court of Directors of the 
East India Company were required “ to deliver to the 
Lords Commissioners of His Majesty’s Treasury a copy 
of all orders which they intended to send to India relating 
to the management of the revenues of the Company, and to one 
of the principal Secretaries of State a copy of all intended orders 
relating to the civil and military officers and Government of 
the Company ; and the Court was bound to obey such instructions 
as they might receive from one of the Secretaries of State so far 
as related to the transactions of the Company with the country 
powers in the East Indies and to the levying of war and making 
peace.” The Act of 1781 constituted the Board of Commis- 
sioners over the Affairs of India consisting of “ any persons not 
exceeding six in number being of the Privy Council,” of whom 
one of the Secretaries of State and the Chancellor of the Exche- 
quer were alwajS two. The constitution of the Board was 
altered liy the Act of 1793 so as to admit any number 
of Privy Councillors (of whom the two principal Secretaries of 


State and the Chancellor of the Exchequer were always to be 
three) and any other two persons. The Act of 1833 empowered 
the Sovereign ‘ to appoint as Commissioners any number of per- 
sons whether of the Privy Council or not, and provided that the 
Lord President of the Council, the Lord Privy Seal, the first 
Lord of the Treasury, the Piiucipal Secretaries of State and the 
Chancellor of the Exchequer shall be by virtue of their offices, 
Members of the Board.” It was not, till 1793 that any 
sum was assigned by Parliament for the expenses of the Board, 
but since that date handsome salaries have been provided for 
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tbo minislisrs and the staff of the India Officss, out of tho 
Indian Eevenues. 

The Act of 1784 increased the powers of the Crown over the 
Company and its administration of Indian affairs considerably , 
by authorizing the Board of Control to superintend, direct and 
control all acts, operations and concerns which in any wise 
related to the civil or military Government or revenues of the 
Indian possessions, and made elaborate provisions in this behalf 
to regulate the relations between the Board of Control and the 
Court of Directors of the Bast India Company. Subsequent 
extensions were made in the powers of the Board as representing 
the Crown, between 1784 and 1833, and in the last mentioned 
year, they were considerably augmented by the provision that 
all orders, letters or other communications wdiatsoever relating 
to Indian affairs or to any public matter shall not be sent or 
given by the Directors until the same shall have been approved 
by the Board. At the same time, the Home T reasury of the 
East India Company was transferred to the control of the 
Board from that of the Court of Directors, as the Com- 
pany no longer possessed any trade privileges or appre- 
ciable trade revenues. The only powers which were still 
withheld from the Board in respect of the Government of 
India at this time were those relating to the appointment and 
dismissal of particular servants, though even here sanction was 
required for the total number of civil and military officers 
annually appointed. The Board also had not the power to 
interfere with the Home Establishment though, similarly, their 
sanction was required for the total sum to be annually expended 
on that establishment. 


The principal duties which the Board of Control discharged 


The Bystem of 
‘Home’ control 
under the Board 


in the days of its greatest activity were 
described by Mr. Waterfield, Senior Clerk 
of the Board of Control, before the Parlia- 


mentary Committee of 1853. It gives an insight into the 
manner of conducting Indian official business in England in 
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those' days and explains many of the peculiar features of 
administration which still subsist in the India Office. It is 
abridged below 

“ The followng is the mode in which this superintendence is 
conducted : — 

The general business of the office is divided into six departments : — 
1. Revenue : — To which belongs all matters relating to the assessment 
and collection of the revenues of India. 2. Finance and Accounts : — 
Taking cognizance of the public expenditure, remittances of revenue 
and the management of the mints of the three Presidencies. 3. Military. 
4. Marine, Ecclesiastical, Public or Miscellaneous. 5‘ Political. 
6. Judicial and Legislative- 

There is, besides these, the Secret Department, which is under the 
immediate management of the President himself. The Despatches in 
this department are prepared by him, and not at the India House ; and 
in the preparation of those Despatches, it will readily be understood that 
the events of late years have rendered necessary the careful perusal of 
a very voluminous and important correspondence. 

In all the other Departments the Despatches are prepared at the 
India House. A proposed Despatch comes to the Board, first, in the 
shape of what is technically called a “ previous communication that 
is, the Chairman of the East India Company communicates his views 
to the President, previously to submitting them to the Court of 
Directors. “ The previous communication ” is accompanied by one or 
more “ collections, ” that is, volumes of papers containing all the 
correspondence which has passed between the various officers in India 
or between England and India on the subjects treated of in the proposed 
Despatch. The “previous communication” is sometimes a bulky 
document; and the accompanying “collections ’’ often extend to 
a considerable number of pages. A financial Despatch had 416 folio 
pages. Mr. Canning mentioned in the House of Commons one in the 
Military DepaLlment, to which were attached 13,511 pages of “collec- 
tions and there has recently been one in the Revenue Department 
with 16, £6.". 

In the same department there was in 1845, a Despatch to which 
there appertained more than 46,000 pages of “ collections;’’ and the 
Senior Clerk s notes on which occupied 49 closely written sides of folio 
papers. 
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'The President reads the “ previous communication" and all the 
notes and comments which have been written upon it, and, if necessary, 
refers to tlie “ collections. ” Having considered these various papers, 
ho gives his decision I | ' > r 

This plan of “ previous communications ’’ has been found very ad- 
vantageous to the conduct of the public business, by enabling the Board 
to exercise, with much less of controversial discussion, their invidious 
duty of controlling the proceedings of the 24 Directors. 

Wlien the “previous communication" is returned to the India 
House, the Chairman takes into his consideration the alterations made 
by the President ; perhaps he acquiesces in them ; perhaps he entirely 
dissents from them ; perhaps he is inclined to a modification of them ; 
in whatever way he decides, the proposed Despatch is copied in confor- 
mity thereto, and is submitted to the whole body of Directors. In the 
Court, it may receive further alteration ; and when it lias passed that 
ordeal, it is sent with the “ collections” again to the Board, in 
the form now technically called a “ draft”. This “ draft ” is 
compared in the proper department at the India Board, with the “pre- 
vious communication” as settled by the President. If they agree, that 
fact is reported by the Senior Clerk, and the foimal approbation 
of the Board to tlie proposed Despatch is signified to the Court as 
a matter of course. If the “previous communication” and, the “ draft” 
do not agree, the variations are specified. Reference is, if necessary, 
again had to the “ collections 5” comineuts are again made ; the 
President must again peruse the papers, and after such further con- 
sideration, decide whether to alter it ; tlie reasons for alterations must 
be stated in a formal letter to the Court. Should they not be 
specified with those reasons, they address to the Board a letter of 
remonstrance, and that letter must then be considered and answered- 
When the discussion is at an end, and the Despatch has been transmit- 
ted to India by the Court of Directors, a copy is sent to the Board, in 
order that they may see that their final instructions have been obeyed. 

In addition to the duties befoie detailed, the President has to 
communicate frequently in private with almost every other department 
of Government! and, since the year 1811, he has always been a Member 
of the Cabinet, 

He finds it, moreover, indispeubable to the due discharge of his 
functions to carry on an uninterrupted coiTespondence witli the 
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Governor-General of India, and other high functionaries, which ocOnpies 
no small portion of his time.” 

The Charter Act of 1863 was preceded as usual by the ela- 
borate Parliamentary enquiry to which we have above referred, 
and it virtually announced the death of the Company by simply 
providing that the Indian territories should remain under the 
government of the Company in trust for the Crown and until 
Parliament should otherwise direct. Alterations were made in 
the machinery of administration in India in various directions 
to which reference will be made subsequently. The Act remain- 
ed in force till 1858. After the Mutiny, it was superseded by 
the Government of India Act of 1858 which vested the direct 
government of India in the Crown. 


With the transference in 1858 of the control of affairs of the 


Government by 
and in the name of 
the Grow 


East India Company from the Board of Con- 
trol and the Court of Directors to a Secretary 
of State responsible to Parliament, assisted 


by a Council of persons conversant with Indian affairs, the con- 
stitutional character of British rule in India underwent a marked 


change. The authority of Parliament was recognised, at the 


time when the transfer was made, as of special importance, and 
though the hopec which were entertained in 1868 in regard to 


the great ^ ud beneficent influence of Parliament in Indian 


affairs have not been realised, a good deal of progress has been 
made in the development of constitutional machinery within 
India itself. In 1861, the Legislatures of India were established 


on a new and broader footing and in 1892 they were enlarged, 
the elective element being recognised and provision being made 
for Members to interpellate the Executive Government and to 
discuss the Budget within limits. A great advance in the consti- 
tutional position assigned to the Councils in 1892 has been 


made by the Indian Councils Act, 1909, by which the number 
of Members in the Imperial Council and in the Provin- 
cial Councils has been more than doubled, and by 
the Eegulations made under the Act, the non-official element 
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has been largely increased, fuller play has been given to the 
elective principle, and more extended powers have been vested 
in the Councils to consider and discuss financial and administra- 
tive questions and to express their opinions thereon in the form 
of Eesolutions. 

Changes have also been made from time to time in the 
constitution of the executive authorities in India. The Viceroy’s 
Executive Council which in 1858 consisted of four Ordinary 
Members and the Commander-in-Ghief now contains five 
Ordinary Members, of whom one is in charge of the Einances. 
Before the Mutiny, the Council worked as a collective 
Board. At present it conducts its business on what are 
commonly described as the lines of a modern Cabinet. Eour 
Lieutenant-Governorships have been formed and a new Chief 
Commissionership has been added. The gradually increasing 
business of the country has also necessitated the delegation of 
large powers upon Provincial Governments and of some 
small portions of public functions to Local Bodies. EHirther 
changes in the same direction have been recommended 
by the Eoyal Commission upon Decentralisation in 
India and these recommendations are now being con- 
sidered and carried out. 

The foregoing brief sketch has been given with a view to 
Some main land- the recognition of three or four main land- 
marks in the constitutional history of Brit- 
ish India. In the history of British Eule in India till the 
close of the 17th eenturj% constitutional progress mainly centres 
round the organisation, the functions and the fortunes of the 
Company and its Courts of Proprietors and Directors. The 
growth of legislative, administrative and judicial authority in 
the few settlements of the Company in India is closely affect- 
ed by the amount of interest which successive Stuart Kings 
could be induced to take in the affairs of the Company, and it 
was more the prerogative of the King combined with the en- 
terprise of the merchants, than the interest of the British Kation 



22 THE INDIAN CONSTmja)lON 

that led to the acquisition and settlement of territories in 
the East and the development of executive and legislative autho- 
rity for their government. With the beginning of the 18th 
century, however, Parliament steps on the scene and begins 
to assert its authority to control the exercise of the prerogative 
by the King in respect of all territories acquired by British 
subjects beyond the seas, a claim which had been fully estab- 
lished in the affair of the “ Bed Bridge”. 

The rapid acquisition of territories on behalf of the Com- 
pany in India in the subsequent period and the equally raiiid 
acquisition of enormous wealth by all manner of means by the 
servants of the Company, combined with the extremely unsatis- 
factory state of the affairs of the Company itself in London and 
of the government of the people in its territories in the Bast, 
attracted pointed Parliamentary attention to Indian affairs in 
the seventies of the eighteenth century. The Kegulating 
Act was enacted “ for the better management of the affairs 
of the East India Company as well in India as in Bm’ope,” and 
because the earlier Charters of the Company establishing Mayor’s 
Courts “ did not sufficiently provide for the administration of 
Justice.” The successive renewals of the Charters since that date 
every twenty years, afforded opportunities for Parliament to 
institute periodical inquiries into the affairs of the Company and 
into the state of the countries which were under its administra- 
tion. llie marked growtli of the power of Parliament and of the 
Ministers who had becomn responsible to Parliament is a 
regular and noticeable featuia, not onlj' in the Charter Acts which 
were passed from time to time, but also in many intermediate 
measures of legislation proposed and carried through Parliament 
by the King’s Government. 

The Acts of 1833 and of 1858 may be justly regarded as 
the .jC’Vt important land-marks in tlie progress of the Indian 
Con Jh’tution. The Act of 1833 deffnitely and finally recognised 
the equality of status, of rights and of duties of the Indian 
subjects of His Majesty with the British subjects, and it laid 
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down principles for the carrying out of a broad and liberal 
policy of education and of political and moral progress for India. 
The Act of 1858 placed this country in direct relation to 
Parliament, and the responsibility of the Government in India 
to Parliament was made, so far as constitutional theory could 
make it, as direct and effective as that of any other Secre- 
tary of State in charge of any other department of administration 
in England. Subsequent constitutional progress, therefore, as 
observed already, is directed to the growth and development of 
the organs of administration in India and the furtherance to 
some extent of the principles of popular self-government. 

In the following pages an attempt will be made to give a 
concise and connected account of the main principles which 
underlie the constitution and functions of the various legislative, 
executive, judicial, and administrative bodies in India. These, 
it would be seen, have to be gathered from the Parliamentary 
enactments and administrative regulations of over a century 
and a half. The proposal to consolidate the former has been 
allowed to drop, and the admirable and authoritative exposition 
of them by Sir Courtenay Ilbert in “the Government of India ”, 
remains the only safe guide to this mass of statutory enact- 
ments. Parliamentary legislation, as is usual, has not attempt- 
ed consolidation, but has continued the course of legislation by 
reference. The latest enactments introducing very important 
changes in the constitutional system of India, viz., the 
Indian Councils Act of 1909 and the Government of India Act 
of 1912, can only be understood and construed with reference to 
previous statutes. 
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INDIA AND PARLIAATENTARY SOVEREIGNTY 

We may begin wifcli wbat is indeed a truism of the British 
constitutional system, that the legal sover- 

Legal Sovereignty eignty of the British Empire in India, as 
vested in Parlia- . 

ment elsewhere, vests in the British Parliament — 

Parliament, in legal phraseology, including 
King, Lords and Commons. It is the British Parliament that 
possesses the unrestricted power of legislating on Indian affairs, 
affecting the interests and welfare of all the Indian subjects 
of His Majesty. To those laws every body or authority in 
India is bound to pay unquestioned obedience. ^ The exact date 
at which tlie British Parliament actnalls’’ claimed and exercised 
this supreme autliorit^^ has usually been placed in the year 
1767, when it interfered in the affairs of the Company and 
passed a statute allowing the Company to retain their ter- 
ritorial acquisitions and revenues for 2 years in considera- 
tion of the payment of an annual sum of £4,00,000. | The 
constitutional theory on which Parliament chose to exer- 
cise this power, was thus enunciated by the great Lord 
Chatham at that time: — “No subjects could acquire the 
sovereignty of any territory for themselves, but only for the 
nation to which they belonged.” Kobert Clive in fact proposed 
at the time that the Crown should take possession of the 
territorial acquisitions of the Company, and Chatham agreed 
■with him that “ it was both the right and the dutjr of th? 
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Cromi to tako the Governinent of India under its direct 
control- ” " 

While the legal sovereignty of Parliament over British 
India has thus been an established fact since 1767, ^owhere in 
the enactments of over a century and a half do we find an 
express declaration of such sovereignty.^ The Eegulating Act of 
1773, which may be deemed to have laid down the extent of this 
authority as clearly and as widely as possible, proceeded to declare 
in cautious terms that the whole civil and military government 
of the Presidency of Port William and also the ordinary 
management and government of all the teriitorial acquisitions 
and revenues in the kingdoms of Bengal, Bihar and Oiissa should, 
during such time as the territorial acquisitions and revenues 
remained in the possession of the Company, be vested in the 
Governor-General and Council of the Presidency of Fort William, 

* The practical considerations and events which led to this diroofe 
assertion o£ the authority of the Grown over tho affairs of India were, 
however, many and various. In 1765, public attention in England had 
been roused by the colossal fortunes brought homo by the servants of the 
Company and by the reports of tho huge corruption which was practised 
by them in acquiring them. The news of the vast riches with which 
Bengal was said to abound led tho Directors to declare enormous divi- 
dends, in spite of the heavy debts of the Company, owing to which it 
was .advancing by rapid strides to bankruptcy. The demand of the 
public to interfere was thus based primarily on the belief that some por- 
tion of the wealth believed to be involved in the gift of the Diwam of 
Bengal, Bihar and Orissa could and should be diverted into the English 
Exchequer. Tho compact with the Company in 1767 above referred to, .is 
embodied in a statute, thus began by asserting this right to control .and 
command both the territorial acquisitions and revenues of India. The 
interference of tho Parliament eventually led, as subsequent history has 
shown, to the complete absorption of British India as part of tho terri- 
tories of tho Crown subject to the legal sovereignty of British Parliament. 
This indeed was inevitable as well in theory as in fact, as every 
student of colonial history could testify to. Experience has shown, as Sir 
C. P. Ilbert puts it, “that whenever a chartered company undertakes 
territorial sovereignty on an extensive scale, the Government is soon 
compelled to accept financial responsibilify for its proceedings and to 
exercise direct control over its actions. The career of tho Bast India 
Company as a territorial power may be treated as having begun in 1765 
when it acquired the financial administration of the provinces of Bengal 
Bihar and Orissa. Within seven years, it was applying to Parliament for 
financial assistance. In 1773, its Indian operations were placed directly 
under the control of a Governor -General appointed by the Crown, and in 
1784 tho Court of Directors in England were made directly subordinate 
to the Board of Control, that is, to a Minister of he Crown ” . 
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in like mannei’ as they "were or at any time theretofore might have 
been exercised hy the President and Council or Select Committee 
in the said kingdoms i'Z- ^ 

|The process of absorption of *616 authority, prinleges and 
monopolies of the Company and its Directors by the Ministers of 
the Crown and Parliament, proceeded in this indirect fashion tOl 
1853, when the Charter Act of that date provided that the Indian 
territories should remain under the Government of the Company 
in trust for the Crown until Parliament should otherwise directf 
The Act of 1^8 for the Better Government of India, which is 
the basis of the present authority of the Secretary of State for 
India who is responsible to Parliament, therefore, recites : — 

“ "Whereas, by the Goveiumcnt of India Act of 1853, the territories 
in the possession and nnder t\ic 6ovcYnn\ent of the East India Company 
were continued under such Government, in trust for Her Majesty, until 
Parliament should otherwise provide, subject to the provisions of that 
Act, and of otiier Acts of Parliament, and the propeily and rights in 
the said Act refened to aie held by the said Company in tiust for Her 
Majesty for the purpo<-es of the .said Government : And whereas it is 
e.TpediDnt that the said tciTitories should be governed by and in the 
name of Her Jlaje^ty ^ ~ * ’ 

the Government of the territories now in the possession or under the 
Government of the East India Company and all powers in relation to 
Government vested in. m exercised by, the said Company in trust for 
Her lilajestj'. shall cease to be vested in, or exercised by. the said 
Company^ ; and all teintories in the possession or under the Government 
of the said Company, and all rights vested in 01 which, if this Act had 
not been passed, might have been exercised ly the said Company in 
relation to any territories, shall become \ested in Her Majesty, and be 
exercised in her name ; and for the puipose of this Act, India shall 
mean the territories vested in Her Majesty as aforesaid, and all terri- 
tories which may become veiled in Her Jlajesty b> virtue of any such 
rights as aforesaid”. 

In a legal, as well as in a moral sense, therefore, the destinies 
of this country are committecl to the care of Parliament. | But 
in India as in England, legal sovereignty" is not the same riling 
as political sovereignty! “ That body is politically sovereign, 
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or supreme in a state ”, writes Professor Dicey in his * Law of 
the Constitution “ whose toU is ultimately obeyed by the 
citizens of that State. In this sense of the word, the elector s of 
Great Britain may be said to be, together with the Crown 
and the Lords, or perhaps in strict accuracy, independently of 
the King and the Peers, the bod3’’ in which the sovereign power 
is vested. The matter, maj'", indeed, he canded a little further 
and we may assert that the arrangements of the Constitution are 
now such as to ensure that the will of the electors shall, by regular 
and constitutional means, always in the end assort itself as the 
predominant influence in the country. But this is a political and 
not a legal fact.” So far as England is concerned, the electors 
constitute the bulk of the i)eople of the land and the will of the 
people, therefore, can rightly be stated to be supreme in the 
government of their country. I In respect of the government of 
India, however, it cannot said that the will of the people of 
India is supreme, and though it is in a sense true that the 
electors of Groat Britain are the political sovereigns of India, it 
cannot 1)6 said either that the will of the British electors has 
regularly and constitutionally, or ever, asserted itself on questions 
of Indian administration.! As a matter of fact, at the present 
time, the conduct of the Indian Government depends on the policy 
and measures taken from time to time by the Ministers of the 
Crown commanding the confidence of the House of Commons 
in the first instance, and thus of the electors ultimately. The 
time at which the electors of Great Britain assert their political 
sovereignty with regard to questions concerning themselves is at 
General Elections. But tho time seems yet to be far distant 
when a purely Indian question will he fought out at a General 
Election, the prevailing policy of both the great political parties 
in England being to treat Indian affairs as non-party matter." 

* Thougli the legal supremacy of tho House of Commons over 
all Indian afiairs, and the manner in which it may ho enforced 
is quite well established, diverse opinions have been recently ex- 
pressed as to the extent to which and the methods by which the House 
of Commons should exoroiso its authority in tho direct control of the 
administration of Indian aSairs. For, any body can see, as Lord Moiloy 
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I Subject;, fclferefore, to the legal sovereignty of the British 
Parliament anti the political sovereignty of 
the i^Iinislers of the King, for the time being 
chosen by the electors of Great Britain, the 
superintendence, direction and control of t!te cinl and military 
Government of India is in England vested in the Secretary of State 
for India, assisted by a Council in England and the Governor- 
General in Council in Indiaj The Governor-General in Council 
exercises in India the delegated authority of the Crown and the 
Parliament over Indian affah-3,but the actual powers exercised by 
all these authorities have been inherited from different sources. 
Though there could he no hmit to the authority of Parliament 
from a constitutional point of view, it is still useful in obtaining 
a proper idea of the usual course of Britain's administration of 
India, to bear in mind/ the three-fold origin of the jDOwers of the 

consisting of those arising from the 


Government in India; viz., 


authority of Parliament, those inherited from the East India 


btated in a recent article in the “Nineteenth Century and After” 
[Pebruary 1911] “that, however decorously veiled, pretensions to oust the 
House of'Commons from part and lot in Indian aCairs — and this is what 
the tone now in fashion on one side of the controversy really comes to — 
must lead in logic as in fact, to the surprising result of placing what is 
technically called the Government of India in a position of absolute 
irresponsibility to the governed. Now, this, whatever else it may be, is 
at dagger.s drawn with the barest rudiments of democratic principle. So, 
for that matter, is it incompatible with divine right or the autocracy 
of the sword. Even the fiercest Oriental tyrant always ran some risk of 
having his throat cut or his coffee poisoned if he ijushed things too far.” 

It has, moreover, to bo borne in mind, as Lord IMorley has subse- 
quently pointed out in the same article, that the responsibility of the 
Government in India and the Secictary of State to Parliament, is not the 
same thing as the rc.sponsibihty of the executive to the legislature in 
other countries The Government of a country under responsibility to 
Ihc people of tlmt country, through its legislature, is a very different 
thint from tiu Government of ono country under responsibility to the 
pcopL cf r’ tiler through tlieir Irgi I '•ure. The responsibility of the 
Iiara..,Ou_i. authority in India lo tb., ’i-gislature in England is thus 
Very l.lltient in us effects from the rc.sponsibility of the executive to 
the Parliament in England. hii Stuart Mill has laid dowm the pro- 
position that while the resp j.,sibility to the governed is the greatest 
of ail socuritics for good government, responsibility to somebody else 
net only has no such tendency, but is as likely to produce evil as good. 
It is somewhat unfortunate that Lord Morlev in his article above 
referred to, though he casts doubts upen this proposition of Mill, yet 
refrains from discussing it further, on the ground that “ ill would it 
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Gompany and those deri%’'ed from the Blughal Emperors and other 
territorial rulers whose powers the Company succeeded to by 
cession or conquest. The Government of India Act, 1858, refers 

to these when it recites in section 3 : — 

“ One of Ills Majesty’s principal Secretaries of State shall have and 
perform all such or the like powers and duties in anywise relating to 
the Groveinment or revonnos of India, and all such or the like powers over 
all officers appointed or continued under the Governinent of India Act, 
1858, as if that Act had not been passed, might or should have been 
exercised or performed by the East India Company, or by the Court of 
Directors or Court of Proprietors of that Company, either alone or by the 
direction or with the sanction or approbation of the Commissioners for 
the Affairs of India, in relation to that Government or those revenues 
and the officers and servants of that Gompany, and also all such powers 
as might have been exercised by the said Commissioners alone.” 

His Majesty’s Secretary of State with his Council thus 
exercises on behalf of the Crown, all the powers of control over 
the authorities in India previously exercised by the Bast India 
Company tlurough its Court of Proprietors and Court of Directors. 
He also represents, as a Member of tlio Cabinet responsible to 

become me to lay hands on my father Parmenides.” Students of poli- 
tical institutions in India have, therefore, to be content with bis endorse- 
ment of Mill’s final conclusion on this matter as to the actual value 
of the responsibility of the. British Government in India to the House 
of Gouunons in England. /Tho responsibility of the British rulers of 
India to the British nation is chiefly useful, according to Mill, “because, 
when any acts of Government are called in question, it ensures publicity 
and discussion, the utility of which does not require that the public at 
large should comprehend the point at issue, provided there arc any in- 
dividuals among them who do — or, a morel}' moral responsibility, not 
to the collective people, but to every separate person among them who 
form.s a judgment. Opinions may bo weighed as well as counted, and the 
approbation or the disapprobation of one person well versed in the subject 
may outweigh, that of thousands who know nothing about it at all. It 
is doubtless a useful restraint upon the immediate rulers that they can 
be put upon their defence, and that one or Iwo of the Jury will form an 
opinion worth having about their conduct, though that of the remainder 
will probably bo several degrees worse than none. Such as it is, this 
is the amount of benefit to India from the control exercised over the 
Indian Government by the British Parliament and the people.”/ 

Lord Morloy considers that this view of Iilill as to the constitutional 
position of the House of Commons towards the people of India, “though 
set out with something loss than his usual lucidity and force, and by no 
means exhausting the case, may content us : no Gsvoenment can bo 
trusted, if it is not liable to bo called before some Jury or another, compose 
that J ury how you will, and even if it should unluckily happen to be 
dunces”. — Would it content the people of India for eVer ? 
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Parliament, the supreme and ultimate authority of Parliament, 
formerly exercised through the Board of Control. The powers, 
rights, and duties inherited from the previous rulers of the land 
are in practice exercised by the Viceroy and Govenior-General 
of India. This may seem a valueless distinction in the face of 
the omnipotence of Parliament to deal with Indian affairs as it 
chooses. But it assumes importance with reference to ^the 
actual means and methods of administration in India. |Wc 
may say, for instance, that the Secretary of State by him- 
self, in a sense, succeeded to the powers of the Board of 
Control, but with a more direct authority over the affairs of India 
and a more direct responsibility to Parliament| The Coimcil of 
India established by the Act of 1858 to advise and assist the 
Secretary of State in the transaction of Indian business is also, in 
a similar sense, the successor to the old Courts of Directors and 
Proprietors of the Company. |To the extent to which this Coun- 
cil assists and inteiixises in the Secretary of State’s action or 
policy in regard to the affairs of India, the position of the Indian 
Secretary of Slate differs in some respects markedly from that of 
other Secretaries of State of His lilajestj^ ^Similarly, though his 
office is the creature of a British statute, Hie Governor- General 
has and exercises rights, powers and iirivileges which do not 
come within those enumerated in the statutes of Parliament, but 
which have accrued to the Government of India as the successor 
of the previous Native Buleisin the land and as the representative 
of the Crown and the accredited agent for its prerogatives in India. 
The important rights of tlie State to the land revenue in India 
arise, for example, fioin what is claimed to be tlie customary and 
ancient Indian right to the Bajabhaqam or the King’s share of 
the produce of the land in India.) 

f 

It ma 3 ', therefore, be inferred from the above that Parlia- 

, . „ mentar V control over Indian aff airs , even from 

Indincrence of ‘ ^ 

Parliament in the constitutional point of view, must needs 
practice imperfect owing to the complicated origin 

of British authority in India and the difficulty of exercising direct 



INDIA A15D PAEDIAMBNTABY SOVBHEIGNTY 


31 


supervision. In actual fact, moreover, the indifference of Parlia- 
ment and the British electors to the Government of India — 
the brightest Jewel in the British Crown — is astounding and 
their ignorance of Indian affairs is ‘ ahyssmal.’ * jThe extent and 
the limits of the authority ordinarily exercised by Parlia- 
ment over Indian administration, as fixed by statute, are 
comprised in the following provisions ; — (1) that, “ although 
the whole of the Indian revenues are at the disxwsal of the 
Secretary of State and the Council, to be by them drawn 
upon for all expenditure required for the service of India, 
they must make known to Parliament all expenditure in- 
curred and may not mcrease the debt of India without the 
sanction of the House of Commons ; f2) that, on the other handj 
although the Indian Budget is annually laid before that House 
with a report on the ‘ Home accounts’ by an independent 
auditor and a statement showing the moral and material pro- 
gress of India — to enable its members to offer suggestions, 
ask for information, and genemlly criticise the ixjlicy of 
the Government in relation to India — the financial state- 
ment is* followed by no application for any vote to control or 
influence the taxation of India, but merely by a certain formal 
resolution setting forth the actual revenue and expenditure in 
India tor the current year” ; (3) that, excei^t for iireventing or 
repelling actual invasion of His Majesty’s Indian possessions, 'or 
under other sudden and urgent necessity, tire revenues of India 
are not, without the consent of both Houses of Parliament, 
applicable to defra^dng the expenses of any military operation 
carried on beyond the external frontiers of those possessions by 
His Majesty’s forces or charged upon those revenues and (4) that 


* The intention, however, cf tho framers of the Act of 1858, which 
transferred the rule of India from tho Company to the Crown, appears to 
have been that the House of Commons should exercise a direct and regu- 
lar supervision over the Government of India. The history of that 
measure is, from a constitutional point of view, interesting and .an admir- 
able summary of it by the late JMr. George Yule in his Presidential Ad- 
dress to the fourth Indian Hational Congress is reprod^ioed in a Note at 
the end of this chapter, 
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all proclamations, regulations and rules made under tbo Indian 
Councils Act, 1909, other than rules made by a Lieutenant- 
Governor for the more com enient transaction of business in bis 
Council, shall be laid before both Houses of Parliament as soon 
as may be after they are made. 

I While it is true that Parliamentary control over Indian 
affairs has thus tended to become unreal, because of its difficulty, 
it has been maintained by no less an authority than Mr. Leonard 
(now Lord) Courtney in his book on the ‘ Working Constitution 
of the United Kingdom’, “that it has been part of the overruling 
mind which has shaped the organisation of Indian Government 
to make it not too responsive to the varying temper of 
the House of Commons, though in the end, the national will 
must have its way.’l How both these _coiiId be secured bv 
placing the Indian Secretary of State’s salary on the British 
Estimates, is explained by Mr. (now Lord) Courtney as follows: — 

“The Secietniy of State is ,a Meinbci of the Cabinet which 
must possess the coufidence of the House of Commons. . . 

In the end, the national will must have its way here as else- 
where *, but checks and obstacles are interposed which, perhaps insen- 
sibly. moderate its force Xo part of the expense involved in 
the Goveinment of India comes before the House of Commons 
in Committee of Supply. The salary of the Colonial Secretary is voted 
by Parliament and there is thus a possibility of annually review- 
ing his policy in the full activity of the Parliamentary Session. The 
salarj”^ of the Indian Se«’ tary of State is paid by India and never comes 
before the House of Commons. At the end of the Session, generally 
after the Appropriation Bill has been read a second time, the Indian 
Budget is submitted ; and this consists of the review of the financial 
situation in India followed, after a desultory discussion, by a Resolution 
simply affirming that thelndiarr Accounts show certain totals of income 
and expenditure. It may be doubted whether this does not betray too 
great a jealousy of the House of Gommous. If the salary of tire Indian 
Secretary of State were srrbrnrtted like tire Colonial Secretary’s to a vote, 
tire opportunity for a real debate would be given which, experience 
suggests, would be used rather than abused,’’ 
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V NOTE 

{Extrad from the Presidential Address of Mr, George yule, as Presi- 
dent of the Fourth Indian National Congress held in Allahabad in Decem- 
ber 1888.) ^ ^ , , 

“ When the sole government of this country was talcen over hy 

the Crown in 1858, it fell to the lot of Lord Palmerston who was then 
Prime Minister, to introdnee into the House of Commons, a Bill 
which was afterwards known as India B ill No- ! • The main pro- 
visions of this Bill were, that the Government of India was to vest in a 
Viceroy and Council in India and a Council of eight retired Indian 
officials presided over by a Secretary of State in London. Tlie proceed- 
ings of these two separate bodies, each of whom had certain indepen- 
dent responsibilities, were to be subject to the review and final decision 
of the House of Commons. The chief objection to this Bill w'as that 
no provision was made for the representation of the people of the 
country. Mr. Disraeli, who was leader of the Opposition, objected to it 
on the ground of the insufficient check which it provided ; and he said 
that witli such Councils as those proposed, ‘ you could not be sure that 
the inhabitants of India would be able to obtain redress from the 


grievances under which thej' suffered, that English protection ought to 
insure.’ Almost immediately after the introduction of the Bill, Lord 
Palmerston was defeated upon a side question and Lord Derby became 
Prime Minister with Mr. Disraeli as Leader of the House of Commons. 
No time was lost by the new Ministry in introducing Indi a Bill No. ^ 2. 
Jlr. Disraeli dwelt upon the desirability of having the representative 
principle applied to the Government of the country and his scheme was 
to inciease the Council in London, which was proposed bj' Lord 
Palmerston, from eight to eighteen Members, half of whom were to be 
elected and were in ail other respects to be entirely independent of 
Government |He regretted that the unsettled state of the country did 
not admit of a repiesontotion of the people in India itself, and all that 
could be done in the meantime was to approach as near to that form of 
government as the circumstances would permit. The provisions of his 
Bill to effect that purpose were briefly these .JS' Four of the elected half 
of the Council were to be Members of the Indian Civil and Military 

services of ten years’ standing and the remaining five must have been 
engaged in trading with India for at least five years The constituency * 
electing the four Members connected with the services was to 
consist of all officers of both branches of the India Service and also of 
6 
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all residents in India owning £2,000 of an Indian Railway or £1,000 
of Government Stock- The five mercantile members were to be elected 
by the Parliamentary constituencies of London, Belfast, Liverpool, 
Jlanchestcr and Glasgow- So deeply iograined is this notion of govern- 
ment by representation in the minds of Englishmen that, rather than 
leave it out of sight altogether in dealing with the afEairs of India, the 
Government of that day made the proposal 1 have stated. Although 
tlie intention underlying these proposals was applauded, the scheme 
itself was felt to be, from the imperfect character of the constituencies, 
wholly inadequate to secure the check that was desired. It was clear 
or rather it soon became clear, that the interests of one set of voters 
were adverse to the interests of the mass of the people and that the 
other set knew absolutely nothing of the country or its wants. 
Received with favour at first, the Bill soon became the object of jest 
and derision on the part of the Opposition and even its more impartial 
critics said of it that it was useless offering to the people of 
India under the name of bread, what would certainly turn out to 
be a stone. At the suggestion of Lord John Russell, the . Bill w as 
with dra'wn and the House proceeded by way of resolutions to con- 
struct the frame work of another Bill. The plan finally adopted was 
this — the legislative and administrative powers were to be entrusted to 
a Viceroy and a Council in India and the check upon them was to be a 
Council of fifteen Jlembers sitting in London. This Council was to be 
responsible to the C.abiuet through a Secretary of State, who was to be 
responsible in turn to the House of Commons. This arrangement was 
regarded merely as ^provisional one and the policy to be pursued was 
to work up to the constitutional standard. Education was to be largely 
extended and improved and the natives of the country were to be drafted 
into the service of Government as they became qualified -with the view, 
among other reasons, to fit them for the anticipated enlargement of their 
political powers. The provisions made and the prospects held out in the 
debates in Pailiaments derived a lustre from the famous Proclamation of 
the Queen — that half -fulfilled Charter of Indian rights — which was first 
read and published to the people of India in this very city of Allahabad 
thirty years ago- 

Now, what I wish to impress upon your mind by tliis brief narra- 
tive, is the great importance that was attached at that time to some 
sort of constitutional check, f Failing to have it in the form that Hi? 
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English people themselves approved and followed in the management 
of their own affairs, they devised the substitute with its tliree-fold 
check that I have mentioned.] Parliament itself was full of gushing 
enthusiasm as to the part it would take in the business. In the absence 
of a representative body in India, the House of Commons was to play 
tlie r6la of one on our behalf. It was to regard the work as a great 
and solemn trust committed to it by an all-wise and inscrutable Provi- 
dence, the duties of which it would faithfully and fully discharge. Such 
was the style of language employed both in and out of Pailiament at 
the time I allude to. And now what is the actual state of the case ? 
it is summed up in a single sentence : there is no check . The ill 
under ■which our affairs are administered appears like many other 
Bills to bo open to more than one interpietation. jThe interpretation 
put upon it at the time, and what was probably the intention of Parlia- 
ment, was, the Government of India was to have the right of initiative; 
the Council in London the right of revision and the Secretary of 
State, subject to the ultimate judgment of the House of Commons, the 
right of veto.’ And this was practically the relation of the parties until 
1870| In that year, the Duke of Argyll was Secretary of State ; and in 
a controversy on this subject with Lord Mayo who was then Viceroy, he 
laid down quite an other doctrine . He held that the Government in India 
had no independent power at all and that the prerogative of the Secretary 
of State was not limited to a veto of the measures passed in India. ‘The 
Government in India, ’ he maintained, ‘ were merely executive otBcers of 
the Home Government, who hold the ultimate power of requiring the 
Governor-General to introduce a measure and of requiring also all the 
Official Members of tlie Council to vote for it.’ This power-absorbin g 
Despatch is dated 24 tli November 1870. The supposed powers and pri- 
vileges of the Council in London have been similarly dealt with and the 
Council is now regarded merely as an adjunct of the office of the Secretary 
of State, to furnish him with information or advice when he chooses to ask 
for it. The present position is (his : the Government of India has no 
power.; the Council in Loudon has no pow’er ; the House of Commons 
has the power, but it refuses or neglects to exercise it. The 650 odd 
Members who were to be the palladium of India’s rights and liberties 
have thrown ‘the great and solemn trust of an inscrutable Providence’ 
back upon the hand of Providence to be looked after as Providence 
itself thinks best.” 



CHAPTEE III 

THE CROW AND THE INDIA OFFICE 

Th e exe cutive authority of the Groym over In^ is not a thing 
which arose with the Act of 1858. As has been 
InS a dSmotro’? pointed out in the last chapter, it has existed 

from the middle of the eighteenth century 
and been exercised through various bodies from time to time. 
What the Act of 1858 did was to vest that authority dh'ectly in a 
Secretary of State, assisted by a CouncO, newly created. It is in 
this respect that the fi-amers of the Act made a departure from the 
methods followed as regards the Colonies- The reasons therefor , 
were then indicated to consist in a desire to have expert adrice and 
guidance on, and to some extent control over, the afiairs of India 
entrusted to the Secretary of State, jin respect of the Colonies, 
the constitutional theory has been that the authority of the 
Crown in regard to legislation and administration, is exercised 
by the King in Council {i.e., the Privy Council)/ Parliament, of 
course, is supreme and might intervene and make provision for 
the Government of any Colony — for, in the words of Lord 
Mansfield, “there cannot exist any jKrwer in the Crown exclusive of 
Parliament ” But, ordinarily, it has been deemed to be specially 
within the province of the ‘ King in Council ’ to deal with the 
good government of the over-seas Empire. |This theory, to a 
large extent, held good in respect of India too, and vestiges of 
it stiU remain in the matter of issuing military commissions/ 
jWith the passing, however, of the Begulattng Act in 1773, the 
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"Parliament came upon the scene and the authority of the King 
in Council receded and was practically thereafter confined to the 
* * settled prei'ogativo of the Cro%vn to receive appeals in all 
colonial causes” — a power which is now statutorily vested in the 
Judicial Gommittee.| 

Thus, wliile the authority of the Crown over Colonial 
affairs continued to be exercised by the King in Council, that 
over India came to be exercised t hrough special bo dies, such as 
the Board of Control and the Secret Committee of the Court of 
Directors, the main reason being, it may be presumed, to keep a 
zealous watch over the Company and to provide well-informed 
and expert guidance in the administration of such a vast and 
varied territory as the Indian Empire. The evolution of the 
Colonial Secretary, therefore, became associated r^ith the King's 
Council, while that of the Indian Secretary became associated 
with a special and new body known as the Council of India. In 
Iris book on “ The Law and Custom of the Constitution,” Sir 
WiUiam ^ An son has laid down this distin gkion in the following 
terms ; — “Apart from the legislative supremacy of Parliament, 
which is the same for all parts of the King’s dominions, the Colo- 
nies are governed by the King in Council, or by the liing acting 
on the advice of the Secretary of State for the Colonies. But 
India is governed by the Emperor of India acting on the advice 
of the Secretary of State for India in Council. The Secretary 
of State, no doubt, represents the Ixing-Emperor of India in the 
exercise of the royal prerogative, but his Council is not the 
Privy Council, but the Council of India”. 

The Act of 1858 which inaugurated the direct Government 


the Grown, recites that all 
cietary of State nghts which, if the Act had not been 

passed, might have been exercised by the 
East India Company in relation to any territories, may be ex- 
ercised by and in the name of His Majesty as rights incidental 
to the Government of British India.' ^In virtue of his position, 
the Indian Secretary is always a Member of the Gabinetj-the 
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body in whom the ultimate executive authority of the Crown 
over the whole of the British Empire is by constitutional con- 
vention vested. The Secretary of State for India advises the 
Sovereign, according to legal theory, in his capacity of Privy 
Councillor, having been ‘ swomj3f_tbe Privy CquimU’ as^^mat- 
ter of course. !]^e Cabinet, therefore, in its solidarity, joins in 
his counsels and shares in his responsibilities. The Act of 1858, 
however, as we have seen, has associated with the Indian Se- 
cretary a Council whose function it is “ to conduct, under his 
direction, the business transacted in the United Kingdom in 
relation to the Government of India and the correspondence with 
India.” Its concurrence, moreover, on some important 
matters relating to Indian affairs, has been made essential 
to the Secretary of State taking any action in respect 
thereto. 


The constitutional position of the Indian Secretary of State 

has thus been made to differ somewhat 
His position: In ,, , , , , 

theory markedly from that of other Mimsters. 

According to constitutional usage, he is th e . 
person responsible to Parliament for the administration of India. 
But in regard to certain specified questions — one of them being 
the appropriation of the revenues of India — the determination 
thereof is reserved by statute to the Secretary and a majority 
of the India Council, a body which is unrepresented in Parlia- 
ment and is statutorily disqualified from direct representation in 
Parliament. The onlyjexceptipn^tp thi s rul e js that no appro- 
priation of Indian revenues for any [ military operations beyond 
the Indian frontiers can be made without the sanction of Par- 
liament. This, of course, is of very rare occurrence, j It would, 
therefore, seem as if the principle of ministerial responsibility 
to Parliament could not be enforced against the Indian 
Secretary in such cases — which would virtually mean that 
Parliament could not exercise effective control over the 


finances and expenditm’e of India.| A discussion arose on this 
question in the House of Commons some time after the Act 
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of 1858 was passed, in 1869, and the matter has been virtually 
settled by the statement of a late-Secretary of State for India. 
The proper mode of regarding the India Council would appear to 
be to treat it as a body deputed by Parliament to exercise a 
species of gi^asz-Parliamentary control in certain matters over 
the Secretary of State, and the authority so delegated is, in this 
view, liable to be revolied| “ The House of Commons is so over- 
whelmed with business nearer home,” he said, that it has no 
opportunity of making itself acquainted with all those vast fields 
of knowledge that will enable it to exercise an efiicient influence 
over the Secretary of State for India. Therefore, it has institut- 
ed this Council to be its deputy, as it were, to watch him and see 
that the powers placed in his hands are not abused, j It ought, 
however, to be clearly under-stood that the moment the House 
steps in and expresses an opinion on a subject connected with 
India, that moment the jurisdiction of the Council ought tocease.j 
It is not to be endured in this constitutional country for a mo- 
ment that the Council should set itself against the express opinion 
of the House.” 

The student of Indian constitutional history has yet to look 
for the development and subsequent use of a 

^ ^ constitutional convention such as is indicated 

in the above words. | The consciousness that the will of the House 
of Commons is ultimately bound to prevail has not acted so much 
in the direction of preventing the Council of India from assuming 
a factious or obstructive attitude in the exercise of its powei-s, as 
in that of strengthening the hands of the British Cabinet, which 
could rely on the support of the House to subordinate and some- 
times to sacrifice the interests of India — now um-epresented in the 
House — to British or Imperial exigencies or interests j “ While 
the object, and to some extent, the effect of the Act was,” writes 
Sir C. P. Ilbert, “ to impose a constitutional restraint on the 
powers of the Secretary of State with respect to the expenditure 
of money, yet this restraint could not be effectively asserted in 
all cases, especially where Imperial interests are involved. Pcj- 
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instance, the power to make war necessarily involves the expendi- 
ture of revenues, but it is a power for the exercise of which the 
concurrence of a majority of votes at a meeting of the Council 
cannot be made a necessary condition. The Secretary of State 
is a Member of the Cabinet and in Cabinet questions, the deci- 
sion of the Cabinet must in-evnil. ” ^^Tho Irelief that the Act of 
1858 had vested in the India Council the power to veto absolute- 
ly any expenditure which they considered India should not he 
charged with, was soon discovered to be unfounded. In practice, 
the Council has often been overborne and sometimes not 
even consulted. The Secretary of State has had to bow’ to the 
decision of the Cabinet in these matters irrespective of the in- 
terests of India 

This fact was clearly brought out in the examination of the 
Marquis of Salisbury, when Secretary of 

The India Coun- _ , -r t i ,, -n. ,• , ^ 

oil inoficctvvc State for India, by the Parliamentary Com- 

mittee on Indian Finance of 1871 — 74 . “If, 
with the supiiort of the Council, the Secretary of State should op- 
pose a demand from the Treasury,” said Lord Salisbury, “ the 
result would be ‘to stop the machine’.” He W’as thereupon asked; 
" You must either stop the machine or resign or go on tacitly sub- 
mitting to injustice.” ‘‘ I should accept that statement ”, he re- 
plied, “barring the word, ‘tacitly.’ I should go on submitting with 
loud remonstrances.” ‘ Bemonstrances, however loud,” remarks 
an authority, ‘ ‘ might bo unavailing unless backed by the force of 
external opinion. And here was the constant difficulty indicated 
liy another of Lord Salisbury’s replies. Under the iiressure applied 
by the House of Commons, every department desires to reduce 
its estimates. It is, tlierefore, tempted, without any desire to 
be unjust, lo get money in the direction of least resistance. |So 
long as the House of Commons is indifferent to Indian finance, 
there will, therefore, he a steady temptation to shift burdens uixin 
India. Tlie zealous w’atchfulness of the House of Commons, 
said Lord Salisbury, would be the best protection of the people of 

\ * Jjoslie Stophon — Life of Henry Fawcett, 
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India against such injustice, and be spoke of tbe desirability of 
exciting public opinion in England ‘ up to the ix)int of integiity’.”// 
I It has thus happened that the body constituted by Parliament 

to watch over and act as a check on the 
The Constitution ^ • £ u* 

of the Council Indian becretary m the exercise oi nis 

powers has been, by the Parliament’s own 
subsequent action, deprived of its power and that the object of the 
framers of the Act has been defeated^ The India Council, in 
fact, possesses little real iwwer and its only function is to consti- 
tute itself into a body of advisers to the Indian Secretary, who are 
deemed specially conversant with Indian affairs, j The consti- 
tutional distinction, however, between the Secretary of State 
in Council ^and the Secretaiy of State is still, in many cases, 
of practical importance.j The powers of the Secretary of 
State,- of the India Council and of the Secretary of State in 
Council will be found fully set out in the Act of 1858, and tbe 
subsequent amending Acts which are published in the Appendix ; 
only a brief reference to a few notew’-orthy points is here necessary. 
In general, under the terms of the Charter Act of 1833, 
tbe Secretary of State may, as inheriting the powers of the 
Board of Control, " superintend, direct and control aU acts, 
operations and concerns which in any wise relate to or concern 
the Government or revenues of India.” The Council of India, 
upder the terms of Section 19 of the Act of 1858, conducts under 
his direction “ the business ti'ansacted in tbe United Kingdom in 
relation to the Government of India and the correspondence 
with India.” The Council of India, as at present constituted, 
is to consist of not more than fourteen Members and not less than 
ten Members. These are appointed by the Secretary of State to 
hold office — with the exception of one having professional or 
peculiar qualifications who may be appointed Member during good 
behaviour — for a term of ten years which may for special reasons 
be extended for a further term of' five years. The Secretary of 
State may also appoint to the Council a Member having profession- 
al or other special qualifications, The Members of the India 
6 
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Council can only be removed, like His Majesty’s Judges in 
England, by an address of both Houses of Parliament. All 
powers required to be exercised by the Secretary of State 
in Council and all powers of the Council may be exercised 
at meetings of the Council at which not less than five Mem- 
bers are present. The Secretary of State is authorised to 
divide the Council into committees for the more convenient 
transaction of business and to appoint a Vice-President. 

The Indian Secretary and his Council, between them, have 
succeeded, as we have seen, to all the po'wers 
th^Indiroffice^ previously exercised by the Board of Control, 
‘ with and ■without the Courts of Directors 
and Proprietors of the East India Company. The natu r e qi ^the 
control which, prior to 1858, thE Board e.xereised over the 
administration in India was thus described by J ohn Stuar t 
Mill:— 

“It is not” he said, “.so much an e.vecutive as a delibera- 
tive body. Tlie Executive Government of India is and must be 
seated in India itself. The pi-incipal function of the Horae Govern- 
ment is not to direct the details of administration, but to scrutinise and 
revise the past acts of the Indian Government, to lay down principles 
and issue general instructions for their future guidance and to give or 
refuse sanction to gieat political measures which are' referred Horae 
for approval” 

Sir John Strachey is of opinion tha t thi s description holds 
g(Md evc'n at the present d^. “ The work of the Secretary of 
State,” is, according to Sir John, “ mainly confined to* answering 
references made to him by the Government in India and apart 
from great political etnd financial questions, the number and 
nature of those references mainly depend on the character of the 
Governor-General for the time being. Some men in that position 
like to minimise personal responsibilities and to ask for the 
orders of the Home Government before taking action. Others 
prefer to act on their own judg ment and on that of their 

* India : Its Administration and Progress. Tliird Edition, 
[Macmillan] p. 78. 
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Oounoilloi’s. The Secretary of State initjat^^almost nothing. The 
last Btatement, however, -appears too broad. Though it is supported 
in principle by the pronouncement of the present Viceroy' that in 
the matter of the new reforms, the initiative came from the 
Government of India and not from Lord Morley, st ill instance s 
ca n be quote d in which the Secretary of State initiated measures 
of reform owing to pressure of puljlic opinion in India and iSngland, 
in opposition to the views of the Government in India. Other 
instances can also be quoted in which the “Home” Government 
initiated and forced on this country measures of financial or 
fiscal policy under the pressiue of powerful interests in England 
and against the declared intentions and policy of the Government 
in India as well as of public opinion in this country. 

The work of the Council of India is usually to deal with 


^ ^ such business as is placed before it by the 

the Council ' Secretary of State. He m ay overrule hi s^ , 
Council in aU matters where there is differ- 
ence of opinion 'between him and his Council, except as to' those 

_ • **' ■ I 

in which their conourre u ce is obligatory under the st atute. He 
may despatch letters and issue orders directly to the authoritie s in ^ 
India in the “Secret Department”, wherever the matter is, in 


his opinion or in that of the Indian authorities, one requiring 
secrecy or urgency, or concerns the making of war or' peace, or 
the policy resiiecting the -Native States and Princes, or for 
which a majority of votes of the Council is not -declared to be 


necessary. A majorit y of such votes -is n ecessary for -decisions ■ 
on the following matters ; — 

0) Appropriation of the revenues of Incli.a or properties- 

(ii) Exercise of borrowing powers .and entering into contracts. 

(iii) Alteration of salaries, furlongh rules, etc. 

(iv) Appointments of Natives of India to offices reserved for the 
Indian Civil Service and the making of provision.al appointments to 
the Governor-General’s Council. 


. .?9Lt^J2yH>9S0S of the exercise in England of the financial 

powers and duties in respect of the revenues of India or other 
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properties which are by law vested in' the Crown, and the incurring 
of rights and liabilities under contracts, the Secretary of State 
has been declared by the Act of 1858 a j uristi c p^on. The Act 
has also provided that the Secretary of State in Council may sue 
and be sued as well in India as in England as a body corporate 
and that every person has the same remedies against the Secretary 
of State in Council as he might liave had against the East India 
CompanJ^ 

In this respect, an important constitutional di stinctio n 
^ ^ . exists between him and the other Secretaries 

distinction of State, [in England, an action does not lie 

against the Crown. The only legal remedy 
against the Crown is by Petition of Eight. On the other hand. 
Ministers in England are not protected, except where expressly so 
provided by statute, in respect of legal wrongs by pleading the 
authority of the Crorvn, whereas in respect of India, the Secre- 
tary of State and every Member of the India Council are express- 
ly exempted from per’sonal liability in respect of all contr'acts, 
covenants or other engagements entered into by them in their 
official capacity, and “all costs and damages in respect thereof are 
borne by the revenues of India.” Moreover, as Sir C. P. 
Ilbort points out , it has been held that a Petition of Eight does 
not lie for a wrong committed, in prlrsuance of the maxim that 
the King can do no wrong ; and^sfor a wrong don6 by a person in 
obedience or profossed obedience to the Crown, the remedy is 
against the wrong-doer himself and not against the Crown. But, 
in India, it would seem as if a statutorj" I'eme&y will lie against/ 
the Secretary of State in Council as a body corporate, not merely 
in cases in which a Petition of Eight will lie in England, but in 
all cases in which the right of suit is given by statutes and in 
respect of acts done in the condirct of undertakings which might 
be carried on by private individuals without sovereign powersl 


* The (Jovennuent of India — Second Edition, p. 



CHAPTEB IV 

THE IMPERIAL GOVERNMENT 
We have dealt, in the last two chapters, with the powers, 

The Executive functions and ordinary business of the Su- 

authority in India preme Legislative and Executive authority 

over the Indian Empire, vested in the Parliament of Great Britain 
and Ireland and the Crown of the United Kingdom. The direct 
administration of an Empire like British India could not, how- 
ever, be conducted by a body or bodies constituted in London and 
it is to the organs and institutions, evolved and established in India 
during more than a century and a half, that we must next look 
to obtain an idea of how the administration is carried on. In 
doing so, we may first of all deal with the ex ecutive authorit y, as 
being the older in point of oilgin and as the one from which the 
legislative authoiity subsequently expanded and became distinct. 
The ‘superintendence, direction and control’ in India of the 
civil and military Government of British India is vested in the 
Viceroy and Governor-General of India in Council. Statutorily, 
of course, the old provision in the Regulating Act of 1773 requir- 
ing and directing the Governor-General in Council “ to obey all 
such orders as they shall receive from the Court of Directors ”, 
of the East India Company is still 'oiwrative and vests in the 
Secretary of State — who has succeeded to the ijowem of the Coiu't 
of Directors under the Act of 1858— the power of requiring 
similar obedience to his orders. _ . • ' ! , 
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The constitutional question, however, in this connection is not 

The position of SO much as to the subordinate or delegated 
themanonthcspot executive authority of the Governor-General 
in Council, wliich is imdisputed, as to^ the extent and limits of 
such authority. < The relations between tlie Secretary of State and 
the Governmeni of India are now regulated, according to Sir 
Courtenay Ilbert, by constitutional usage* Sir John Strachey, 
however, as stated before, seems to think that the usag e is not qui te 
settled, at least so far as the every-day administration is concerned, 
and that it varies with tiio character of the Governor-General for 
the time being. It is not jiossible for tliose not directly acquainted 
with the administrative liusiness and methods of the Imixirial 
Government to venture any opinion on this sulijcct. Nor could 
any definite and petrified usage in this resiiect lie expected to 
outlive the requirements of tlie daily progressive and expanding 
administration of India. iThere are those wholieliove implicitly in 
“the man on tlie siiot*’ theory, while there are othem who 
believe in the corrective influences of control from the demoemoy 
in England and its agents, the Ministeii; of His Majesty, 
under the guidance of jiublic ojjinion and progressive idoas.|' 

Whatever bo the right jirinciple in this re.spect, wo 

His inilitttivc in to one or t wo undoretanding s 

Legislation which have become settled in regard to the 

relations Ijotween the Govcinor-Geneiul in Council and the 
Secretary of State, as a result of controvoreies which arose after 
the Acts of 1858 and 1861 were passed. The inteipretation put 
upon the Act of 1858 at the time it was passed by Parliament 
was, as Mr. George Yule jxiinted out in the speech quoted in 
the Note to the last Chaijtev, that the Government of India 
was to have the right of initiative, the Council in London 
the right of rewsion and the Secretary of State the right 
of veto, subject to the, ultimate judgment of the House of 
Commons. Similarly, the Indian Councils Act of 1861 vested 
the power of pmvious sanction necessary for the introduc- 
tion of certain important measm'es in the Legislative 
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Councils, in the Govei’nor-General, and not in the Secretary 
of State — the power of subsequent disallowance by the 
Crown, exercised through the latter, being the only check 
retained in his hands under the Statute. Disputes , however^ 
arose over this division of powers. The first of its kind was 
in 1870, when the Duke of Argyll was Secretary of State for 
India and Lord Mayo the Viceroy. There were differences of 
opinion between the Secretary of State and the Government of 
India in connection with some of the legislative proposals of the 
latter, then before the Legislative Council. Among these 
the Punjab Drainage and Canal Act which set the whole 
subject of irrigation works on a legal footing as regarded the 
Punjab, was the subject of a great controversy between Lord 
Mayo and the Duke of Argj'll. I n a Despatch, dated the 24t h 
November 1870 . the Duke of Argyll laid it down that the prero- 
gative of the Secretary of State was ..not limited to a veto of the 
measures passed in India. “The Government of India,” he observ- 
ed, “ were merely executive officer’s of the ‘ Home ’ Govei-nment, 
who hold the ultimate power of requiring the Govei’nor- General 
to introduce a measure and of -requiring also all the Official Mem- 
bers to vote for it.” Tire Punjab Canal Act was afterwards 
repealed and re-enacted with modifications. 

Th e next imp o rtant dispute w as_.in...J.87.4. and w'as but 
the natiu’al development of what took place in 1870. If 
• the Secretai’y pf State could and ought to do what the Duke 
of Argyll said he had the power of doing in respect of the 
legislative proposals of tire Government of India, it follows that 
in order effectually to exercise such a irower, action subsequent 
to the passing of measures by the Councils in India, either by 
exercise of veto or by requiring the Governor-General to repeal 
and re-enact them with the necessary modifications, is not 
sufficient. This was exactly how it struck the Marquis -of 
Salisbmy who was Secretary of State for India in 1874. In a 
Despatch to Lord -Northbrook, the Governor-General, the Secre- 
tary of State directed that-the Government of India should in 
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future com municat e to Inm —i n order that he _ inaj„ ha^ jin 
opiWtunitj’ of previously expressing his opinion and directions 
thereon — ^information regarding any measures, except those of 
slight importance or those requiring urgent action, which they 
might intend to introduce into the Legislative Council. A similar 
course was to be followed in case any important altemtions were 
made during the progress of a measure through the Legislative 
Council and the orders of the Secretary of State were to be await- 
ed thereon. The Provincial Governments were also asked simi- 
loi’ly to follow the same procedure. The Government of India point- 
ed out difficulties in following this course, after once a measure 
had been launched, and suggested that the understanding 
should be that the measure might be proceeded with, if no reply 
were received to their communications within two months ; and 
in regard to the Provincial Legislative Councils, Lord North? 
brook’s Government pointed out that the course proposed by the 
Secretary of State was likely to interfere with the power and the 
obligation, imposed by statute upon the Governor-General, of 
sanctioning or rejecting ijrior or subsequent to enactment the 
legislative proixisals of the Provincial Governments. As a result 
of the correspondence that took place, the Government of India 
lU’omised to bear carefully in mind the wishes of the Secretary 
of State, mom especially as he had assured them that his instruc- 
tions were not intended to fetter the discretion -which the law 
had vested in the various legislative authorities in India or in the 
Govemor-General. The Secretary of State accepted the ari'ange- 
ment. BuHn 1875, in consequence of the financial state of the 
country, the Tariff Act was passed as an urgent measure without 
reference to the Secretary of State, imposing a duty of 6 jjer cent, 
on imported cotton and other goods, and it had the effect of 
checkmating the Secretary of State in reference to a matter on 
which he had expressed contrary -views before and in which the 
interests of the Lancashire cotton manufacturers were involved. 
He, therefore, censured the Government of India for having passed 
the Tariff Act without reference to him. He refused to accept the 
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contention of the Government of India that the urgency of the case 
^vas their justification and that an additional reason for immediate 
action lay in the difficulty of carrying on prolonged discussions, 
pending a reference to tire Secretary of State, with regard to 
measures ‘ involving alterations of customs duties without a 
disclosure of the intentions of Government which would be pro- 
ductive of considemble inconvenience to trade. ’ Lord Salisbury 
considered that the Government of India had over-rated the 
difficulty of keeping an official secret and re-affirmed his for- 
mer position that the import duty on cotton manufacturers should 
be removed as soon as the condition of the revenues enabled the 
Government of India to part with it. In regard to legislative mea- 
sures, he directed for the future that whenever the Government 
of India found it necessary to pass an Act urgently, telegraphic 
intimation should be given to him beforehand without delay. 

This decision led to the immediate insignation of Lord North- 
brook and the appointment of Lord Lytton to tJie Viceroj'alty, 
mth a mandate on this and other questions — a mandate, however, 
which lie found difficult to caixy out and wliich he carried out 
eventually only by the exercise of his extraordinary power of 
oveiTuling the majority of his Councillors. f|Tbe effect of the 
Marquis of Salisbury’s orders in connection with this question 
was considered to be, according to a high authority, “ to transfer 
to a great extent the initiative of the measures required for 
the good government of India from the Viceroy’s Council to 


the Secretary of State, ” and the Despatch on the subj ect, though 
approved by a majority of the then members of the Council of 
India, was dissented from by such distinguished administrators 
as Sir Erskine Perry and Sir Henry Montgomery.' |j 

It may, therefore, be inferred that while the statutory powers 


His oxoou tivc 
powers 


vested in the Governor-General in regard to 
legislati on have co me to be controll ed by th e 
Secretary' of State in the manneij. indicgtgd 


* Tho main Dcspatchesin connection with, this controversy which bot 
forth the constitutional understandings lotwccn tho Secictarj otStatij. 
and tho Goiernment of India mil be found in the Appendix. 
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in the foregoing paragraiAs, his powers are even more liable to be 
interfered with in regard to executive administration, where the 
occasions for interference in the interests of good government or 
otherwise are likely to be more frequent. On all questions 
relating to foreign affairs, the Government of India equally with 
the self-governing Colonies, have no foreign policy of their own, 
because India’s foreign relations must necessarily be co-ordinated 
Avith tliose of the Emigre. Tlie power of declaring war, com- 
mencing hostilities or concluding treaties is vested in the Crown, 
and in cases where questions connected with its exercise arise 
in connection with India, they have been subject, as Ave saAV in 
the last chapter, to some a mou nt of Parliam entary control whe re 
expenditure is involved. In regard to In dia’s neighbouring 
Asiatic powers, the initiarive in the conduct of foreign affairs 
must, to a large extent, be in the hands of the Government of 
India ; but the summary manner in which Mr. Brodick (now 
Lord Midleton), Secretary of State in 1901, revised the treaty, 
concluded by Colonel Sir Frank Younghusband with the Tibetan 
Government at the instance of the Government of India, is 
one example to shoAV hoAV limited the power of the Government of 
India might become should the Secretary of State choose to inter- 
fere. The Curzon- Kitchener controA'ersy of 1905 is the latest 
instance which furnishes a measure of the extent to which even 
a powerful Viceroy may ImA'e to yield in respect of large ques- 
tions of administrative policy to the Secretary of State’s views.* 

* In respect of executive functions and administration, the control 
which, if he chooses, the Secretary of State could exorcise over the 
;authority of the Ges orncr General m Council may bo expressed by the 
'words used in the Imperial Gazetteer, Vol. IV, p. 36 that “ the Secre- 
tary of State Uab the power of giving orders to every officer in India in- 
cluding the Governor-General.” Apart from srecific restrictions imposed 
by the Secretary of State on the financial poA\ers of the Viceroy and his 
Council, his sanction is required : — 

j (i) to any reduction or increase of taxation or other measure which 
jWould substantially afieet Indian revenues, 

• Pi) important ncAv departure in financial policy, such as matters 

relating to currency operations or debt, 

J (iii) generally, to any matters, which raise important administra- 
tive questions or involve considerable expenditure or outlay of an un* 
usual or novel character, - 
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The Governor- General and Iiis Council are appointed from 

“Home,” and the former is usua% a politician 
Extent of the . ^ - 

Viceroy’s responsi- or administrator of experience from England. 

I The utmost effect, therefore, of his sub- 
ordination to the Secretary of State could only he that, if 
be felt disposed to differ from the policy of the Secretary 
of State, he must yield up his private opinion or resign. If 
ho yields, he becomes in effect a mere creature of the Home ' 
Government. If he resigns, there is no constitutional means in 
India by which he can vindicate his position| or have carried 
out the policy which he deems necessary for the welfare of India, 

I It is to be noted that in this respect the Government of 
British India differs from that of the self-governing Colonies.| 
If the Secretary of State for the Colonies, through the Governor 
or Governor-General of that Colony, vetoes any legislation or 
other proposal, the memliers of the Colonial Government can 
resign and appeal to their constituencies and, if the latter 
support them, the “Home” Government becomes virtually 
powerless to proceed further. The responsibility of the 
Government of a self-governing Colony rests upon and 
could bo enforced by the will of the people of the Colony 
and not that of the “Home” Government. The Governor- 
General in India may resign, but the Government of 
India, consisting of the Councillors and his successors, 
are bound to carry out the orders of the “ Home ” 
Government. jTlie legal and political responsibility of the 
Government of India is only towards the “ Home” Govern.- 
ment, and there is no constitutional arrangement by which they 
could be made responsible to the people of India.] The Go- 
vernment in India is primarily based upon principles of bene- 
volent despotism and such responsibility as the Govern- 
ment of India might feel towards the people of India 
is only ^ mora l and based upon their sense of justice 
and righteousness and upon the effect of such expressed 
puhlku^imon in the country as "cbuTdrir posslble'^^make 
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itself felt through the now enlarged Legrelative Counoils 
and otherwise.^ 

Yet, when all has teen said as to the measure of subordina- 
tion of the Governor- General to the Secra- 
Viceroy tary of State, the fact remains that British 

India is under the immediate adminis- 
tration of the Viceroy and his Council. In the ordinary 
couiSB of business, where the Secretary of State is not disposed 
unduly to interfere witlj the Governor-General and liis Council, 
the powers of the latter are practically unlimited for efficient 
administration and the furtherance of the welfare and progress 
of the country. In a country where personal government 


* It has been claimed by no less an authority than Sir Valentino 
Chirol. (‘Indian Unrest’ Macmillan & Go., 1910) that the effect of the 
’recent constitutional leforms introduced by Lord Morloy and Lord Minto, 

“ designed as they are to give some responsible share to the representa- 
tives of the people, in the work not only of legislation but of every day 
administration, is calculated to load to further developments in the 
direction of increasing the responsibility of the Govornor-Gonoral 
and his Council to the representatives of the people in India 
itself, and that in furtherance of this purpose it is necessary that the 
control of the ‘ Homo ’ Government must diminish, | In this view the 
iutcrfcronce of Parliament in the details of Indian Administration is, 
he has contended, undesirable. He writes ; “ The peculiar conditions of 
India exclude the possibility of Indian Self-Government on Colonial linos, 
but what wo may, and probably must, look forward to at no distant date 
is that, with the larger share in legislation and administration secured to 
Indians by such measures as the Indian Councils Act, the Government of 
India will speak with growing authority as the exponent of the best Indian 
opinioi' wituiu ilic limits compatible with the maintenance of liritish 
Rule and that its voice wdh^orefoio ultimately carry scarcely lessjmght 
at homo m the determination ol Bidian policy thanr’the'voi5eVi~bur~soIf- 
governmg Dominions already carnos in all questions concerning their 
internal development.’’ There can be no doubt that to the extent the 
executive administrationb in India develop a sense of constitutional res- 
ponsibility to the representatives of the people in the Councils, to that s 
extent it would become unnecessary for tho Parliament to exorcise control 
wliich it has now the power to do and sometimes does. (But whether and | 
how far it is possible and safe to anticipate such 'development and | 
dispense with that control in advance and how far such a process is 
likely of itself to defeat the puipiso in view are questions which 
arise for discussion.! It is unnecessaiy for our purpose to pursue this 
political speculation Turthor. Sufficient has been said, it is believed, to 
give an idea of the constitutional view to bojiaken of tho position of the 
Viceroy and Governor-General of India and his Counoil in relation to 
the Secretary of State and the Parliament of the United Kingdom to whom 
he is constitutionally responsible, and the right political principles 
by which this question has to be examined and discussed. 
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has played so large a part, the^^OTSon^ty of the Viceroy 
and Governor-General, as the representative of His Majesty 
the King-Emperor in India, has always been looked upon to a 
groat extent as the sign of ]ust and benevolent Government, 
though the tendency of departmentalism, as we shall see presently, 
has steadily gone to reduce his personal factor in administration. 
The Governor-General, moreover, as we have observed in a former 
chapter, is the re pository of all those le galmrerogatiyes andj,)owers, 
priyjleges_apcLimmunities, jyhich have become vested in him as 
the representative of the British Crown and as the successor on 
behalf of the Crown, to the old territorial rulers and princes of the 
landj T hese right s which the Governor-General in person and the 
Executive Government coUeotively have inherited, vary from 
the important rights of the State to the land revenue 
in India, to receiving formal nuzzers, which are touched 
and returned, from chiefs and ijrinces.j The prerogative of 
I Kirdon and mercy reside in the Governors and in the Governor- 
General, and the Imperial and Provincial Governments have lieen 
expressly strengthened in the exercise of this power by the Criminal 
Procedm’e Code. The Governor-General, and the provincial heads 
of Government too, can claim the priority o f Crown _dehts over 
other debts. They are also entitled to the benefit of the rule that 
the Cr own i s not bound by statute unless exp ressly named therein. 
The Governor-General in Council has also, by virtue of delegated 
authoritj and subject to the_ control, of the^Sg^etary of State, the 
pow ers of makin g jre.atiea.and arrangemcntsjwith.Asiatie-'States, 
of exercising jurisdiction and other powers in foreign territory, 
and of acquiring and ceding territory. 

In the exercise of such vast and varied jjowers and the 

‘Council Govern discharge of responsibilities so great and 

ment’ : Its History growing, towards the people in India and 

the Government in England, as those which 
the Acts of 1858 and 1861 and the subsequent series of admi- 
nistrative regulations have imposed on the Go^'emor-General in 
Council, it is hardly to be expected that the plan of conducting 
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the business of the Government of India should not from 
time to time undergo marked changes. This plan has, 
however, throughout proceeded upon what has been termed 
a scheme of “ Council Government. ” Its evolution in 
different parts of the British Empire is full of interest 
to the student of political institutions, while its peculiar 
evolution in India as a mode of conducting the highest 
class of administrative business is, according to John 
Stuart Mill, “ one of the most successful instances of the 
adaptation of means to ends which political histoiy, not hither- 
to prolific in works of skill and contrivance, has yet to show”. 
It is worthwhile therefore to go in somewhat more detail than 
might be thought necessary, into the origin and development 
of Council Government generally in the British Empire in this 
connection, as it will serve to explain many important features 
of the Indian Constitution and will have an important bearing 
in the discussion of questions as to the future trend of this 
institution in India. 

Council Government, as such, may be described as an even 

, older institution than that of the Cabinet 
The earl}' Council- 

governed Colonies. and, indeed, represents the firat rudimentary 
form of Colonial Government with which 
Great Britain began her territorial expansion in the East and 
in the West. As early as King James’ reign, Sir Francis Bacon in 
his essay on “ Plantations ” observed : — “ For Government, let 
it be in the hands of one assisted with some counsel.” It was 
the Council-governed Colony or plantation of the earliest type 
on which the first settlements of the East India Company in 
India were modelled. Before the close of the 18 th century, 
however, the Council-governed Colonies in the West had ap- 
proximated to a single type of government, and they came to 
comprise most of the important British Colonies in America and 
in the West Indies. According to Professor LoweU, the author 
of the " Government of England,” this type was that of 
a Governor appointed by the Grown and a legislature with a 
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popular branch elected by the inhabitants of the Colony 
possessing the power of the purse. ‘ For any people with 
English political traditions,” he observes, that was the 
natural form to adopt. "Where men of English stock were the 
predominant element in the population, it was impossible to 
refuse them an elective assembly empowered to levy taxes and 
appropriate the proceeds; and, on the other hand, the Governor 
must be appointed by the Crown if any real connection with 
the parent state was to be maintained.”*^ So far is this true 
that, as a matter of course, the same type of government has 
ordinarily been adopted by the "United States for the adminis- 
tration of her territories and dependencies. At the time 
when British institutions took root in Canada, however, 
it was decided that circumstances did not permit the creation 
of representative institutions. The Quebec Act of 1774 set 
up instead a legislative council of persons appointed by the 
Grown. The further history of Canada lies in the direction of 
the acquisition of i-esponsible self-government, but, at the close 
of the 18th century, both in that Colony and in other Colonies, 
the government consisted of the familiar type of a royal 
governor and an elected assembly. 

In the Charters which were granted to the East India 

Company at the time of their early settle- 
Oouncils in early . . . . , 

Inaian Charters ments and acquisitions in the seventeenth 

and eighteenth centuries, this familiar 
type was modified to the extent of omitting the elective 
assembly which, under the circumstances of the Bi'itish occu- 
pation of territories in lndia,~-an' occupation then made 
more for trade purposes than for permanent colonial settle- 
ment — could not be established among a population of non- 
British antecedents amidst whom the British settlers numbered 
but a handful. jThe earlier Charters, therefore, established 
institutions consisting of a Governor and a Council for 

* The Government of England by A. Lawrence Lowell [Macmillan 1 
Yol. n, page 393. " ^ 
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the administration of territories in and ai'ound Madras, in and 
around Bombay, and in and around Calcutta, with their 
dependencies. The Governor-in-Council, in the absence of an 
elected Council, was given the power to legislate along with 
the power to administer, and the distant factories sub- 
ordinate to these ' Presidencies,’ as they came to be called 
were administered by a Chief and Council or by Eesidents 
accoi’ding to their importance.| 

The Eegulating Act which was passed about the same time 


The Councils un- 
der the Regulating 
Act, 1773 


as tlie Quebec Act, took further steps in the 
same direction l)y providing a consolidated 
comtitution for all the territories under the 


rule of the Company in India. The original system of govern- 


ment by mutually independent and unwieldj’- Councils of mer- 


chants with Presidents at the Presidency towns, not merely 


gave rise to gross abuse but was found hardly adequate for the 
management of the local affairs, even of a large trading corpo- 
ration. Tlie system became quite impossible as soon as the 
Company was called upon to fill a more important roU. The 
governing body which till then consisted of a President or a 


Governor and a Council composed of the senior servants of the 


Company, exercising their powers collectively and issuing their 
oi’ders in accordance with the votes of the majority, was, there- 
fore, altered by the Eegulating Act which, as its preamble 
stated, was enacted for the better management of the affairs 
of the East India Company as w'ell in India as in Europe’. 

The form of Council Government which that Act provided 

Executive Coun- government of India and Bengal, as 

oils ; Advisory and well as for that of the other two Presiden- 
Administrative . 

cies, made a departure from ^ne ojr^two im- 
portant featmes in the prevailing type of colonial constitutions 
then in vogue, which they have subsequently retained to the 
present day in most of the Crown Colonies. The general out- 
ward mai'ks of a Colony then, as now, have been that it is 
administered by a Governor assisted by an advisory body called 
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the Executive Council which includes the official- heads of the 
principal departments, while the power of legislation is vested 
in a separate legislative council. In many of the Crown 
Colonies at the present time, the members of the Legislative 
Council either serve in virtue of their offices or are nominated 
by the Governor. In others, the nomination of a limited 
number of members is entrusted to pubhc bodies. In some, there 
are representative members elected in local constituencies by 
electors- having a prescribed qualification. Other Council- 
governed Colonies have a nominated legislative council and a 
separate representative assembly — asystem which once prevailed 
more estensivelj’' hut, as in all other cases, has been voluntarily 
surrendered as less suitable to the needs of the Colony than 
that of a single legislative body. In some cases, representation 
has been surrendered altogether and Cplonies which once elected 
their legislature have accepted government by a legislative 
council wholly consisting of official and nominated unofficial 
members. Only governments having a legislative council of 
this description are, in the proper sense of the term, Crown 
Colonies, but all Council-governed Colonies as distinguished from 
self-governing Colonies are, however, described in popular usage 
as Crown Colonies. 

|The Eegtilating Act, on the other hand, provided that 
the whole Civil and Military government of the Presidency of 
Port William shall vest in the Governor-General in Council, 
who was to be bound by the votes of the majority of 
those present in their meetings.| This power of the Coun- 
cil to over-ride the wishes of the President who was only 
given an additional or easting vote, is not expressly found 
to exist in the system of Council-Government in the Crown 
Colonies, where the councils have been treated as more or less 
advisory. In many of them — and of these the earlier African 
and American Colonies, as well as Ceylon and Cyprus in 
later times, may be taken as typical — the executive councils 
consist of but the subordinate officials of the Government, 
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In others, such as Malta, Mauritius, British Guiana and 
Hong-Kong, it includes these as well as paid or unpaid 
members from outside — in the former two elected, and 
in the two latter nominated — as representatives of the 
legislatures established in the Colonies. O ne conseg u TOco o f 
this, difference is that whereas the acts of Government in all 
Crown Colonies are the acts of the Governor, Lieutenant- 
Governor or High Commissioner as the case may be, and the 
Councils are treated as advisory only, in India, the acts of 
G over nment ara ^legally the acts of the body consi ^in g of J be 
Governor or Governor-General and his Council. 


The second marked difference to be noted is that while the 

„ „ normal type of constitution in a Crown 

Councils, Bxe- . , , , . , 1 1* t 

cutive and Legisla- Colony always included tne estaDiisnmenfc 

of a legislative council on a more or less 

representative basis, both the Eegulating Act which established 


the Imperial Council and the earlier Acts which established 
the Provincial Councils, in India did not proceed to s et up s uch 
se;parate„counciIs for legislative purposes. This significant de- 
viation is difficult to explain, bub it may be'surmised that as 
the settlements of the British in India started only as 
commercial entrepots and not as Colonies proper, where 
Englishmen proposed to take a permanent habitation, 
the need and the desire for a representative council may 
not have been felt. Besides, it has to be remembered that 
the Governors and Councils professed to act as the agents 
of a trading corporation, and as this corporation itself, 
under its Charter and through its Courts of Proprietors and 
Directors, had the power of making regulations and ordinances 
for the government of the corporation and its dependencies, the 
establishment of a separate legislative assembly for and in the 
trade settlements themselves was not thought of until the neces- 
sity for specific law making itself arose in India. | Accordingly, 
when at the time of the Eegulating Act, it was found necessary 
•to invest some power of legislation in the local authorities, for 
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the good order and civil government of the growing settlements 
of the British in India, it was vested in the Governor- General 
in Oouncil. 
pr ocess of 

E ngland which, it was a ss umed, were applicable to jill^he 
territories subject to the East India Company and to all the sub- 
jects of Great Britain resident therein. The Govemor-Genei'al in 
Council was thus invested with powers, ‘ to make and issue 
such rules, ordinances, and regulations for the good order 
and civil government of the Company’s Settlement at Eort 
William and the subordinate factories and cities as should 
be deemed just and reasonable and should not be repugnant 
to the laws of the realm and to set, impose, inflict and levy 
reasonable fines and forfeitures for their breach.’ This 
extremely l imited power of law-making was further subject to 
th e impor tant restric t i o n that thesejules a^dregulajWon^were 
n ot to be valid unti l duly ^registerndtaind^published Jit ^the 
Si^^e Court of Hjs^ Majesty, which was then established at 
Calcutta with the assent and approbation of the Court of 
Directors, while they could be set aside by the King- in-Council. 
A copy was to bo kept aflixed conspicuously in the India 
House and copies were also to be sent to His Majesty’s Prin- 
cipal Secretary of State. 


But this power was probably 
egislation supplemental to the laws of the realm of 


The later development of the legislative councils in India 
and the acquisition of plenary powers by 
mSiMTooStTe'e. be dealt with in a subsequent 

Government chapter. It is only necessary here to lay 

stress on the fact that Counc il- Go ve rnment 
as established in India by the Eegulating Act was a ‘Committee 
Govern ment, ’ and not a ‘ one-man-government ’ with an_ad- 
vi sory Executive Council such as was established in the Grown 
Colonies. Subsequent events., howe ver, h ave gone to stro ng- 
tlmn the^po3ition^of_Jihe^ Governor or Governor-General as 
the responsible head of the executive, as also the position of 
members of the Executive Oouncil as administrative heads 
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of imporfcanfe deparfemenfes of State, j But the essential 
Characteristic of Committee-Government has continued to 
attach to the forms of executive administration in India. 
As already observed, all acts of the Governments in 
India, Imperial or Provincial, always issue in the name of 
the Governor-General or Governor in Council as the case 


may be? 

[The method of putting governmental authority into com- 

■ „ mission |as it may be called is, however, not 

Committeo-G o v- i \ 

emmont, an old and an innovation which began with the growth 
tfraal expedicnt^^*'^' governmental machinery in India, It is a 
familiar constitutional arrangement in all 
British institutions and may be traced far into the past of 
English constitutional history. Students of the English consti- 
tution will easily recall that, at the close of the Eevolution in 
1688, the practice of putting the high appointments of State into 
commission was a very well-known expedient. The appoint- 
ments of Lord High Treasurer and Lord High Admiral in 
England ' were, after that period, entrusted respectively to the 
Committee of the Lords of the Treasury of the Privy Council 
and to the Committee of the Loi’ds of the Admiralty of the 
Privy Council. In quite recent times, in the case of the' War 
Office, the appointment of the Oommander-in-Chief of His 
Majesty's forces to which the members of the Eoyal family long 
clung, was abolished in 1904 with the death of the Duke of 
Cambridge, and supreme authority over the Military forces of the 
Empire was then entrusted to an Army Council assisted- by the 
Committee of Imperial Defence. Again, in respect of the new 
departments of State and administration which have grown up 
during the last and present centuries, we have had Boards- or 
Committees of the Privy Council established and entrusted by 
acatute with the administration, of the departments of Local 
Goverpment,-- Education, Trade, and Agriculture, and though 
the work of the departments is virtually carried.dh by. a single 
Minister, he is yet styled the President of the Board.of Local 
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overnmenfc) Education, Trade, or Agriculture as the case may 
be, and the idea of Committee administration, is still 
kept up by the manner and style of issuing orders and 
proceedings. 


It is, of course, not possible to trace any further analogy 

between the growth in England of these 
Merits and de- - 

merits of one-man Is/toT BoQirds of tno Privy L>ouncil» tmd. 


and Oomnai tte e- 
dovornment 


their Presidents tvho have now become 
members of the Cabinet, and the develop- 


ments which Council-Government has undergone in India, 


but it is necessary to bear in mind that both of them originated 
in the process of substituting a committee in place of a single 
individual holding executive authority. The relative advantages 
and disadvantages of either are differently appraised at different 
times. When monarchy was put into commission in ancient 
Greece and Eome and the oflBces of high Ministers of the Crown 
in England were constituted into Boards in the seventeenth 


century, such action was prompted more by the fear of the 


consequences — which ireople owng to past experience dreaded — 
of concentrating full discretionary power in the hands of a 
single individual than by a belief in the maxim of experience 
enunciated by Mill, “ that in the multitude of counsellors, 
there is wisdom and that a man seldom judges right, even in 
his own concerns, still less in those of the public, when he 
makes habitual use of no knowledge but bis own, or that of 
some single adviser Whether either or both of these consi- 
derations operated on.the minds of those who, in the Colonies 
of Great Britain vested government “ in the hands of one 
assisted with some counsel ” — as Bacon put it — it is unneces- 
sary to discuss. But when by the Eeguiating Act of 1773, the 
British Parliament proceeded to set up for the whole of the 
Company’s territories in India, a system of Council-Government 
by which the authority over, and administration of those 
possessions was directed to be carried on by the vote or 
opinion of the majority of the Council over which the Cover- 
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nor-General presided, ifc certainly underrated the advantages of 
the other geheral principle laid down by Mill that “ every 
executive function, whether superior or subordinate, should be 
the appointed and responsible duty of a given individual.” 

The administrative difficulties and deadlocks which arose 
in working the provisions of the Eegulating 
other respects, l ed next to th e 
developme nt o f tlm idea that, while effective 
power and full or final responsibility should reside in the hands 
of one, the counsellors or advisers should occupy a position of 
responsibility for the advice tendered or opinion given. At the 
time, therefore, when Lord Cornwallis was appointed to succeed 
Warren Hastings as Governor-General, the Beg ulatmg Act w as 
modified so as to empower the Governor-General to over-ride the 
majority of his Council in special cases and act on his own responsi- 
bility. In fact. Lord Cornwallis, mindful of the bickerings which 
had impeded Warren Hastings in his administration, went so far as 
to give it as his opinion to Mr. Dundas, President of the 
Board of Control, at the close of his administration, that "no- 
body but a person who had never been in the service and who 
was essentially unconnected with its members, who was of a 
rank far surpassing his associates in the Government, and who 
had the full support of the Ministry at Home, was competent 
for the office of Governor-General.” These considerations have, 
with a single exception, been kept in view since, and an Act 
passed in_17^ further strengthened the position of primary res- 
ponsibility and power which the Governor-General thenceforth 
assumed, f The system of “Council-Government,” as thus esta- 
blished, was deemed by John Stuart Mill to possess peculiar merits. 

In his essay on “ Eepresentative GovemmentT^ fie ob- 
soiwes:— 

“ Tlie ConneiL slionlcl be consultative merely, in this sense, that 
the nltiraate decision should rest undividedly \vith the minister himself ; 
out neither ought they to be looked upon, or to look upon themselves as 
cipheie, or as capable of being reduced to such at his pleasure. The 
advisers attached to a powerful and perhaps self-willed man ought to be 

//) -7 
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placed under conditions which make it impossible for them, w'ithdut 
discredit, not to express an opinion, and impossible for him not to listen 
to and consider their recommendations, whether he adopts them or not. ' 
The relation ■vvliicli ought to exist between a chief and this description of 
advisers is very accurately hit by the constitution of tlie Governor-Gene- 
ral and those of the different presidoncies in India. These Councils are 
composed of persons who have professional knoAvledge of Indian 
affairs which the Governor-General and Governors usually lack, and 
which it would not be desirable to require of them. As a rule, every 
member of Council is expected to give an opinion, which is, of course, very 
often a simple acquiescence ; but if there is a difference of santiment, 
it is at the option of every member, and is the invariable practice, to 
record the reasons of his opinion ; the Governor-General or Governor 
doing the Baine> In ordinary cases the decision is according to the 
sense of the majority ; the Council, therefore, has a substantial part in 
the Government, but if the Governor-General or Governor thinks fit, he 
may set aside oven their unanimons opinion, recording his reasons. Tlie 
result is that the chief is, individually and effectually, responsible for every 
act of the Government. The members of Council have only the responsi- 
bility of advisers ; but it is always known, from documents capable of 
being produced, and wliioh, if called for by Parliament or public opinion, 
always are produced, what each has advised, and what i-easons he gave 
for his advice ; while from their dignified position and ostensible parti- 
cipation in all acts of Government, they have nearly as strong motives 
to apply themselves to the public business, and to form and express a 
well-considered opinion on every part of it, as if the whole responsibility 
rested with themselves-” 

I The progress of Indian Government since MillV day has 

. made his language to some extent inappli- 
Its present alter- ,,, 

od oharaotor cable to the actual methods of business 

and manner of administration pursued by 
the Government of India.| The distribution of business 

I 

a mongst the Members of, Council that has taken place since 
Mill wrote h as devolve d gre ater responsibility ,on.....them in 
■ to busines s. |The Governor-General, of 

course, is nominally associated with every act of the 
executive Government. Neither the Governor-General indi- 
vidually nor the Council collectively is actually responsi- 
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ble for much of the ordinary business of administration, 
■which is transacted by the Member in charge of the particular 
department| So much as regards what Mill termed the chief’s 
indivichial responsibility for every act of the Government. 
Turning now to effectual responsibility, Mill derived this 
characteristic of Council-Government from the power possessed 
by the chief to override even a unanimous verdict of the Council. 
This power stiU exists on the s_tatute 7 bpok,. but. is„ gradually 
falling into disuse. The power was originally vested in the 
Governor-General with a view to counteract factious opposition 
in the Council. The most notable exercise of it during .the 
’ last 30 years was by Lord Lytton when he repealed the Indian 
Cotton duties in pursuance of a mandate from the ‘Home' 
Government. Since then the power has lain dormant mostly 
and a tendency has developed in most Governors-General to 
embark on a policy only if a majority of the Council concur in 
' it and not to take on themselves the sole responsibility of 
initiating and carrying it out. This is only natural. The task 
of Indian Government is becoming every day more complicated 
and an English statesman fresh from ‘Home,’ with no know- 
ledge of India, has, of necessity, to defer to the opinions of his 
colleagues. This may mean in some cases the surrender of 
his better judgment and -wider outlook to the views of col- 
f' leagues, most of whom are nurtured in a narrower groove and 
have not at any time in their career felt the restraining band 
of popular control. On the other hand, it also acts as a curb 
upon a Governor- General who may wish to introduce ,and 
V'.. caiTy out in India measures unsuited to local conditions. 

„• ' At the same time, the existence of the power to override the 
Council has in cases in which the Viceroy’s determination to ixse 
it, if necessary, becomes kno-wn, usually sufficed to induce the 
members to -withdraw factious or ineffective opposition. 

I It ' is therefore apparent that, while the individ%ial and 
effectual responsibility of the chief for every act of Government 
cannot be said to be a correct representation of . the actual 
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methods of Council-Government at the present day, the status 
of the Councillors themselves has changed from that of mere 
advisers to that of heads of important departments of the State, 
responsible indidually for all ordinary business relating to 
their particular departments. In this latter respect, the 
Governor-General and his Council have approximated to the 
position of Ministers in England in charge of great depart- 
ments of administration, held together by a system which has 
been frequently compared to that of Cabinet Government in 
Englandj, but which is in fact very different from it. 

It is worth while to go somewhat more fully into this ques- 
tion. The changes that have been brought 

Its disadvan- 

tages' about in the system of Council-Govern- 

t 

ment, as described by Mill, are the natural 
outcome of the rapid progress of the Indian Government and 
the changes it underwent in the middle of the nineteenth 
century. To us in the twentieth century, it is no doubt ob- 
vious that if every case or paper was supposed to be laid before 
the Governor-General and the whole Council, and to be decided 
by them collectively, a “ more cumbr ous a nd impossible system,” 
as Sir John Strachey says, could hardly have been invented. 
But those who had grown up under the system could not 
perceive its inconveniences as acutely- Moreover, the reason 
tha t en able d su ch a s ystem to last so lo ng was that 
in makers requiring prompt and vigorous action, it 
was not really acted upon. Events, however, precipitated 
the change after the M utiny. The growth of administrative 
business became very great and Lord Canning availed himself 
of a power to make rules under the'ln^nlOounlcns’li^r 1861 
to improve the usefulness of the Members of Council and the 
efficiency of administration. Section 8 of the Act empowered 
the Governor-General bo make l-ules and orders for the more 
convenient transaction of business in his Council, and every 
ord^r made or act done in accordance therewith was directed 
to be treated as being the order or the act of the Governor. 
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General in Council. Eules were made by Lord Canning 
assigning to each Member of the Council a separate de- 
partment, the Governor-General himself keeping the Foreign 
Department in his hands. T!io„change, however, does not seem 
to have gone far enough, for we find Sir Henry Maine com- 
plaining of the cumbrous manner in whicli business was done 
during the time of Lord Elgin, Lord Canning’s successor, in 
the following terms ; — 

“ A divi.sion of business was made between the Govenior-General 
in the Upper Province.s (whither lie lind gone on aceonnt of military and 
poliiiotal business) and tlie President in Council at Calcutta. Everything 
whicli was of importance was referred directly to the Governor-General, 
and there was either a rule or .an understanding that if any matter 
which came before the President in Council assumed, contrary to ex- 
pectation, the least importance, it should be sent on to the Governor- 
General , . . Except in regard to matters belonging to the Foreign 
Department, of which it was nsual for the Governor-General himself to 
undertake the primary management, the severance of the Governor- 
General from the Council dislocated tiie wJiole machinery of Govern- 
ment. I believe it to be impossible for any Iminan arrangement to 
have worked more perversely. Lord Elgin was distinguished by 
remarkable caution — thougli I doubt whether Ids caution was practical- 
ly greater than that wliicb .any man comparativelj’ fresh from Engkanci 
would display under similarly vast responsibilities — and .all or most im- 
portant matters were transferred by him over a distance of 1,500 miles 
for tlic opinions of his Council. The result was that a great deal of 
work was done twice over, and a great deal not done at all." 

TJie "eforui of procoduro, however, was completed by_Lord 

, Lawrence and the mechanism of the Sup- 

Its development 

rome Government of India as it worked 
during the time of the successor of Lord Lawrence has been 
graphically described by Sir William Hunter in his valuable 
biography of the Earl of Mayo, from which we take the 
following passages, as they serve to illustrate the next stage in 
the development of Council-Government. — 

“ Lord jMayo, besides his duties ns President of the Council, and 
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final source of authority in each of the seven departments, was there- 
fore in his own person Foreign Minister and Minister of Public Works. 
All routine and ordinary matters were disposed of by the iMemb^r of 
Council, within whose department they fell. Papers of greater import- 
ance were sent, with the initiating Member’s opinion, to the Viceroy, 
who either concurred in or modified it. If the Viceroy concurred, the 
case generally ended, and the Secretary worked up the Member’s note 
into a letter or resolution, to be issued ns the orders of the Governor. 
General in Council- But in matters of weight, the Viceroy, even when 
concurring with the initiating Member, often directed tlie papers to be 
circulated cither to the whole Council, or to certain of the Members 
wliose views he might think it expedient to obtain on the question- In 
cases in which he did not concur with the initiating Member’s views, 
tlie papers were generally circulated to all the other Members, or the 
Governor-General ordered them to he brought up in Council. Urgent 
business was submitted to the Governor-Gonernl directly by the Secre- 
tary of the Department under wliich it fell ; and the Viceroy either 
initiated the order himself, or sent the case for initiation to tlie Member 
of Council at the head of the department to which it belonged- 

“ Tins was the paper side of Lord Mayo’s work. All orders issued 
in Ids name. Every case of any real importance passed through his 
hands, and either bore his order, or his initials under the. initiating 
IMeniber’s note. Urgent matters in aU the seven depart-ments went 
direct to him in the first iiistauce. He had also to decide what cases 
could be best disposed of by the departmental Member and Idinself, and 
what ought to be circulated to the whole Council or to certain of the 
Llembers- In short, ho had to see, as his orders ran in the name of the 
Governor-General in Council, that they fairly represented tlie collective 
views of his Government. 

“ The Viceroy also gives one day a week to his Executive Council. 
In this Oligarcliy, all matters of Imperial policy are debated with closed 
doors before the orders issue ; the vSccretarie.s waiting in an ante-room and 
each being summoned into the Council Chnmhor to assist liis Member 
when the affairs belonging to his department come on for discussion. 
As the Members have all seen the papers and recorded their opinions, 
tliey arrive in Council with their views accurately matured, and but little 
speechifiying takes place. Lord Mayo, accustomed to the free flow of 
Parliamentary talk, has left behind him an expression of surprise at the 



68 


IHE fNDlAN CONSTITI^TIOE 


rapidity with whicli, even on the weightiest matters, the Council came 
to its decision, and at the amount of work which it got through in a day. 
His personal influence here stood him in good stead. In most matters, 
he tnanaged to avoid an absolute taking of votes, and by little compro- 
mises won the dissentient Members to acquiescence. In great questions 
he almost invariably obtained a substantial majority, or put himself at 
the head of it ; and under his rule tlie Council was never for a moment 
allowed to forget that tlie Viceroy retained the constitutional power, 
however seldom o.vercised, of deciding by his single will the action of 
his Government.”® 


Its present 
doncies 


ten- 


Ifc will ba saan from this that, though the Council was re- 
modelled after the Act of 1861 , it continued 
for long to retain the essential characteris- 
tic which Mill claimed for the system of 
‘ Council-Government,’/ viz., that the chief is individually and 
effectually responsible, if not for every act of Government, 
at least for all really important acts of the Government, the 
Members having only the responsibility of advisers therein. 
Now, if we next take a later description of the manner in which 
the executive business of the Governor-General has been 
carried on, we find a few more changes. SiiXjrohnL.Skachey 
describes the system as follows : — 


“ Although the separation of departments in India is less complete 
than in England, and the authority of the Member of Council much less 
extensive and exclusive than that of an English Secretary of State, the 
Members of Council are now virtually Cabinet Jlinisters, each of whom 
has charge of one of the great departments of Government. Their 
ordinary duties are rather those of administrators than of councillors- 
The Governor-General regulates the manner in which the public business 
shall be distributed among them. He usually keeps the Foreign Depart- 
ment in his own hands ; the other departments are — Home, Eeventie and 
Agriculture, Finance and Commerce, Militarj', Public Works, and Legis- 
lative. While the Member of Council takes the place of tho English 
Secretary of State, there is in each department a Secretary holding a 
position analogous to that of a permanent Under-Secretary in England. 

' Life of the Earl of Mayo. By Sir William Wilson Hunter. 
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It is the duty of tliis Secretary to place every case before the Governor- 
General or Member in charge of his department, in a form in which it 
is ready for decision. He submits with it a statement of his own 
opinion- |ln minor cases, the Member of Council passes orders which 
are final. If the matter be one of greater importance, he sends on the 
papers, with his own orders, to the Governor-General for his approv.al. 
jf the Governor-General concurs and thinks further discussion unnecessary 
the orders are issued. If he does not concur, he directs that the case 
sha 1 be brought before the Council, as in England an important case 
might come before the Cabinet-j The duty rests upon the Secretary, 
apart from his responsibility towards the Member of Council in charge 
of the departinenti of bringing personally to the knowledge of the 
Governor-General every matter of special importance.”* 

On the other hand. Lord Curzon, with all his bias 
towards pro-consular authority, was inclined to the view that 
the G overnment of Ind ia was a Committee-Government, and 
not one by the respoiisibieniiea3.''orif. ln^one^i~^ii8 farewell 
speeches in India, he said : — 

"jl^ever let it be forgotten that the Government of India is conduct- 
ed not by an individual but by a Committee.| No important act can bo 
taken without the assent of a majority of that Committee. In practice 
this cuts both ways- It is the tendency in India as elsewhere, bat 
much more in India than anywhere else that I have known, to identify 
the acts of Government with the bead of the administration. The 
Viceroy is constantly spoken of as though he and ho alone were the 
Government. This is, of course, unjust to his colleagues, who are 
equally responsible with himself, and very often deserve the credit 
which he unfairly obtains. On the other hand, it is sometimes unfair 
to him ; tor he may have to bear the entire responsibility for administra- 
tive acts or policies which were participated in and perhaps originated 
by them ... In the previous records of Indian Government, I have 


often come across sparring matches lietween iJlnstrioiis combatants, and 
contentious minutes used to be fired olf like grape-shot at the head of 
the Secretary of State . . , |T]ie Viceroy has no more weight in 

his Council than any individual Member of it'|f 




1 ’ n* its Administration and Progress. Second Edition [Macmil- 

icinj p* t>0» 
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If the Council or the system under which the Council 
works has come to wield the power which even such a strong 
Viceroy as Lord Curzon is prepared to attribute to it, we may 
form some idea pf_the extent to which departmentalism and 
devolution have tended to remove the Viceroy ahd ’Govornor- 
General from that position of primary responsibility which 
the statutes intended to vest in him. 

It is no doubt true, as a former Member of the Viceroy’s 
Executive Council wrote, that the old system involved an 
amount of minute writing which seems now hardly conceivable, 
and that fifty years ago, the Governor-General and the Council 
used to perform work which would now be disposed of by an 
Under-Secretary. ^But the evolution of departmentalism, even 
if inevitable or necessary in administrative progress, is by no 
means a merit in the political progress of Governments unless 
it is the result of popular or legislative control over the execu- 
tive. If carried too far in the administration, it will tend 
to diminish, if not the sense of personal responsibility to the 
public in India and to the Government in England in the head 
of the Indian Government, at least the opportunities for his 
personal initiative in the several departments of administra- 
tion, while it is also likely to reduce his personal factor in an 
impersonal system which is subject to no regular constitu- 
tional checks! 

It may be noted in this connection that L ord Moxj ey, with 
whose name as Secretai-y of State the recent political reforms 
have become associated, like the profound student of Mill that he 
is, has apparently adopted the older view of the politi^l philo- 
sopher as regards the cliaracter of the Executive Councils, In 
his well-known Reform Despatch of the 27th November 1908, 
dealing with the proposals for the creation of Executive Councils 
in the Provinces undoi Lieutenant-Governors, he has expressed 
the opinion that the functions of the Councils should be, more 
especially in view of the enlargement of the powers and duties 
of the Legislative Councils, to ensure that “the judgment of the 
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Lieutenant-Governor should be fortified ot enlarged bj' two or 
more competent advisers, with an official and responsible 
share in bis deliberations.” 

Whether this is so or not, it must be clear that Council ’ 
Council - Govern- Government, whether of the old or the new 
ment, not Cabinet type, is not Cabin et Governme nt nor the 
Members of Council Cabinet Ministers — as 
Sir John Strachey seems to put it — and students of the Indian 
Constitutional system should note the distinction. |The 
necessary implication of the words, Cabinet Government,” is, 
government by a body of people constitutionally responsible to 
the Legislature — a thing which is entirely absent in the Indian 
Executive! “The essence of responsible government,” said an 
eminent English statesman, the late Lord Derby, “is that mutual 
bond of responsibility to Parliament one for another, wherein 
a Government acting by party go together, frame their measures 
in concert, and where, if one member falls to the ground, the 
others almost, as a matter of course, fall with him.” This is as 
far from being the case in regard to India as could be possible.] 
The Members of Council are mainly of the permanent Civil Ser- 
vice and do not and need not res ign if their policy is disapprov- 
ed. For instance, when in consequence of the censure of the 
Marquis of Salisbury referred to earlier* in the chapter, Lord 
Northbrook resigned. Lord Lytton had to take the headship of 
a Council in which he found himself in a permanent minority 
as to the policies on which he came with a mandate’^. With 
the power to overrule the majority which he possessed, with 
the support of the Home Government and with the exercise of 
a great deal of tact and good feeling, he managed to get on, 
though inone important matter he had to exercise his extraordi- 
nary powers. The political conception of a Cabinet, on the 

“ Prom day to day and hour to hour,” wrote Lord Lytton to the 
Marquis of Salisbury as soon as he arrived in India j “ I found as I ap- 
proached Calcutta, that the spirit of anticipative antagonism to the new 
Viceroy was so strong on the part of the Council here that any appear 

anee of scolding or lecturing them would have been fatal to our future 

relations”. 
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othei’ band, is the reverse of this state of things. A Cabinet 
has be en defined “as a body necessarily consisting (a) of mem- 
bers of the legislature, (6) of the same political views and 
chosen from the party possessing a majority in the lower House 
of Legislature, (c) prosecuting a concerted policy, {d) under a 
common responsibility to be signified by collective resignation 
in the event of Parliamentary censure ; and (c) acknowledging 
a common subordination to one chief minister”. 

This description cannot by. the boldest flight..otimagination 
be attributed to either the Imperial or Provincial Governments 
in India, and the recent reforms, so far at least as their main 
principles are concerned, have hardly aimed at making them ap- 
proach Cabinet Government, or indeed attempted their approxi- 
mation to any form of Parlimentary Executive. The semblance 
to it, such as there is, exists only in the form. In essence and 
in spirit, the Government of India is as unlike Cabinet Govern- 
ment as could be imagined. 

The British Cabinet is, moreover, a body unknown to law 
and no record is kept of its proceedings. In Continental con- 
stitutions, Cabinets have a legal existence, but like the British 
Cabinet, they have not been invested with that corporate capa- 
city with which the Parliamentary statutes have invested in 
India the Councils with their Governor-General, Governors or 
Lieutenant-Governors as their Presidents. All acts of the 
Central Government, Imperial or Provincial, even of the most 
trmal nature and disposed of by an Under or Assistant Secre- 
tary, proceed as from the Lieutenant-Governor, Governor or 
Governor-General in Council, and all alike are included and 
recorded in their proceedings, f The Executive Government in 
India is thus pre-eminently a “ Government by record ”, not a 
Government by understandings, which is what the British 
Cabinet Government stands for.i This characteristic of Indian 

K. 

Council-Government is, in the absence of any control proceed- 
ing from the people at once its re al merit and one of t he 
actual securities for good government in India. It was aptly 
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described as such nearly sixty years ago by Mr, H. T. 
Prinsep and it has been certainly for the welfare of the country 
that it maintains this characteristic to this day. In one of those 
periodical Parliamentary enquiries into the affairs of India 
and of the East India Company which brought together such a 
valuable mass of evidence and information, Mr. Prin sep» 
in the course of the evidence which he gave ^efore the 
Select Committee of the Hou^ of Commons itlISSS- as to 
the advantages and disadvantages of having Councils for Pro- 
vincial Governments, was asked : — 

“Q, — What do you consider to be the checks against abuses, if there 
are any, in the constitution and the Government of India at present ? 

A. — I think the best security you have for good government is in 
the necessity of recording everything that is done, and copying on the 
record every letter that is written to Government and every answer ; tlie 
necessity of reporting all mattois and transmitting them periodical^' for 
review b}’ the Court of Directors, appears to me also to be a very wliole- 
jome check and sucli a check aS has never, I believe, been applied in any 
other Government ; We in India consider that as the best security that 
san possibly be establisbed against misconduct or irregularity of any kind. 

Q. — Is it necessary to keep a constant record and make full report of 
everything that occurs ? 

A — ^Yes, it is necessary to place cvevytliiug on record, no 
discretion is vested in any member of the Government or in the 
Secretary, of changing or withholding from the record anything which 
is addressed to tho Government and the exact nature of the roplj’to it, 

Q. — Has the Governor-General any power of omitting in his report 
anj’thing that occurs ? 

A. — Certainly not ; it would bo considered unconstitutional if he 
did so" 


Council Government, being thus a Committee Government 

Departmentalism ^ Government by record, the depart- 

and centralisation montalisation of the work of Government, 
which is really what has been effected 
since 1861, the distribution of that work among the various 

departments and the procedure regulating their relations to one 

10 




c:;run library 
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anofeher, are governed by the rales and orders above 
referred to, made by the Governor-General, and are 
treated as confidential by the Government. They are 
collected together in the “ Rules of Business” and 
are also supplemented by subsidiary regulations termed 
“ Secretariat Instructions.” Any important alteration in the 
former would in practice require the sanction of the Secretary 
of State. Their general effect will be gathered from the 
quotations which have been cited. There are now nine depart- 
ments, namely, Home, Eoreign, Finance, Legislative, Revenue 
and Agriculture, Public Works, Commerce and Industry, 
Army, and Education and minor departments. ^ All minor 
questions are settled departmentally by the Secretary who is 
at the head of each department, or by the Member of Council 
in whose charge the department is placed. All important 
questions, questions involving any difference of opinion between 
two departments, or raising any general question of policy or 
gravity, are brought before the Council which meets generally 
once a week, and the Secretaries in charge then take note of 
the orders passed and issue them as resolutions or proceedingsj 
The Report of the Royal Commission on Decentralisation in 
India gives the following authoritative description of the 
manner in which the business of the Government of India is 
transacted ; — 

‘|In regard to hig own department, each Member of Council is largely 
in the position of a Minister of State, and has the final voice in ordinarj' 
departmental matters. But any question of special importance and 
any matter in which it is proposed to overrule the views of a local 
Government, must ordinarily be referred to the Viceroy.| This latter 
provision acts as a safeguard against undue interference with the local 
Governments, but it necessarily tlxrows a large amount of work on the 
Viceroy. In the year 1907-08, no less than 2r7 per c ent of the cases 
which arose in, or came up to the Home Department required submis- 
sion to the Viceroy. The Home Department is, however, concerned 
with questions which are, in a special degree subject to review by the 
Head of the Government, and we believe that in other departments the 
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porcontoge of cases referred to the Viceroy is considerably less, A.ny 
matter originating in one department which also affects another must be 
referred to the latter and in the event of the departments not being 
able to agree, the case would have to be referred to the Viceroy. 

|The Members of Council meet periodically as a cabinet— ordinarily 
once a week — to discuss questions which the Viceroy desires to put 
before tljom, or which a Member who has been overruled by the 
Viceroy has asked to be referred in Council. The Secretary in the 
department primarily concerned with a Council case attends the Council 
for the purpose of furnishing any information which may be required 
of him. If there is a difference of opinion in the Council, the decision of 
the majority ordinaiily prevails but the Viceroy can overrule a majority 
if he considers that the matter is of such grave importance as to 
justify such a 8tcp.| 

Each departmental office is in the subordinate charge of a Secret ary 
whoso position corresponds very much to that of a permanent 
Under-Secretary of State in the United Kingdom, but with these 
differences, that the Secretary as above stated, is present at Council 
meetings, that ho attends on the Viceroy, usually once a week, and dis- 
cusses with him all matters of importance arising in his department ; 
that he has the right of bringing to tlie Viceroy’s special notice any 
case in which lie considers tliat His Excellency’s concurrence should be 
obtained to action proposed by the departmental Member of Council : and 
that his tenure of offico is usually limited lo three years’. 

The Secretaries have under them Deputy, _Under.„amLJuj 3 istant 
Secretaries together wth tlic ordinary clerical establishments. Taking 
tlie departments with whicli wo are concerned, that is to say the Home, 
Bevenue and Agriculture, Finance, Commerce and Industry, and Civil 
TubVic V?orks Secretariat — the Secretaries, Deputy Secretaries and Under 
Secietaries in all but the last are members of the Indian Civil Service. 

* In cases whore tho Government of India while differing from a local 
Government express their view in the form, not of 
Hules of business a command hut of a suggestion, it is unnecessary 
Foot note to Buie 10 merely on this account, to submit the ease to the 
Viceroy for orders at this stage. Similarly, where 
the proposals ^ of a local Government contravenes standing orders or 
aooopted principles and the reply of tho Government of India merely 
refers to such orders (as in cases where tho Local Government may wish 
to anticipate tho sanction of tho Secretary of State or to give retrospec- 
tive effect to some financial sanction). It is not necessary merely on this 
account to take the Viceroy’s instructions. 
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The Assistant Secretaries where these exist and the subordinate staff 
are men permanently connected with the depaitinent.” 

It is not possible within the limits set for this book to 
deal exhaustively with | the administrative 
sSfF^Sons''“^ meohanism— tracing it from the Crown 
downwards to the District Officer and the 
Village Headman and Panchayat| The meohanism itself is 
subject to freaegnt changes a nd d ivergent .tendencies , now veering 
towards centralisation and again towards decentralisation. 
'The process of consolidation which the Indian Govern- 
“^ment underwent, immediately after the transfer of the rule 
from the Company to the Crown, has tended to unify the 
Indian Empire in respect of administrative policy and 
methods, while the measures of decentralisation from time to 


time adopted have tended to increase the authority and the 
initiative of subordinate authorities subject to such control.!’ 
The functions of the Government in India, morepyer, a re in 
many respects much wider than in the United Kingdom and 
have been described by the Eoyal Commission on ^Decentra- 
lisation in the following terms : — 

“The Government claims a sbaie in the produce of the land and 
save where (as in Bengal) it has commuted this into a fixed land tax, 
it exercises the right of periodical re-abscssmont of the cash value of its 
share. In connection with its revenue assessments, it has instituted a 
detailed cadastral burvey, and a record of riglits in the land. Whore 
its assessments are made upon large land-holders, it intervenes to pre- 
vent their levying excessive rents from their tenants : and in the Central 


Provinces it even takes an active share in the original assessment of 
landlord’s rents. In the Punjab and some other tracts it has restricted 
tire alienation of land by agriculturists. It undertakes the management 
of landed estates when the piopiietoi is disqualified from attending to 
them by age, sex or infirmit)', or occasionally by pecuniary embarrass- 
ments. In timeb of famine it undertakes relief works and other 


remedial measures upon an extensive scale. It manages a vast forest 
property, and is a large manufactuier of salt and opium. It owns 
the bulk of the railways of the country and directly manages a 
considerable portion of them ; and it has constructed and maintains 
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most of tlie important irrigation works. It owns and manages the 
postal and telegraph systems. It has the monopoly of note issue, 
and it alone can set the mints in motion. It acts for the most part as 
its own banker and it occasionally makes temporary loans to 
Presidency banks in times of financial stringency. With the co- 
operation of the Secretary of State it regifiates the discharge of the 
balance of trade, as between India and the outside worlds through 
the action of India Council’s drawings. It lends mouey to 
municipalities, rural boards, and agriculturists, and occasionally to the 
owners of historic estates- It exercises a strict control over the sale of 
liquor and intoxicating not merely by the prevention of unlicensed sale, 
but by granting licenses for short periods only and subject to special 
fees which are usually determined by auction. In India, moreover, the 
direct education, medical and sanitary operations, and ordinary public 
works, are of a much wider scope than in the United Kingdom. The 
Government has further very intimate relations with the numerous 
Native States which collectively cover more than one-third of the whole 
area of India and comprise more than one-fifth of its population. 
Apart froth the special functions narrated above, the Government of a 
sub-continent containing nearly 1,800,000 square miles and 300,000,000 
people is itself au extremely heavy burden and one which is constantly 
increasing with the economic development of the country and the 
growing needs of populations of diverse nationality, language and 
creed." 


The administrative work of the Imperial Government thus 


Division o£ admi- 
nistrative duties 


divides itself into t wo groups , namely, 
that in which its action is only by 


way of supervision and control and that 


which it directly deals with. The Secretariats, of course, 
are only concerned with control, but the public services 
controlled by them are dmd ed into Froyincial and Imperial. 
The former are the larger and more important group, but they 
are performed by Local, or as we should more accurately 
describe, Provincial Governments, while thfe’ latter are conducted 


by the officers -under the Government of India. The latter 


comprise such departmental services as for Imperial, fiscal or 
administrative reasons the Imperial Government has deemed 
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necessary to keep in its own hands. Under the former group, 
the ordinary functions of administration, the maintenance of 
law and order, the collection of revenues, education and 
sanitation, provincial and local finance, agriculture, roads, 
forests, &c., are included. U nder th e latter, are included : (i) 
the Railways, Posts and Telegraphs and the Opium Department, 
all of which may be described as coming under the quasi- 
commercial functions of the Government ; (ii) the Political, 
Foreign and Military Departments, which, for obvious reasons, 
have not been provincialised. The Finance Department also 
derives its authority from the Government of India and exer- 
cises a control over finance, Imperial, Provincial and Local, 
over currency, general taxation, tariffs and debt, and an outside 
audit over public accounts, which is all the more necessary in 
India in the absence of a systematic legislative check. 

I The duties of the group of officers immediately under the 
Government of India, outside the Secretariat, who form the con- 
necting link between the Provincial officers and the Imperial 
Government, differ according to the group of services with 
which they are connGcfced.| In regard to the matters under the 
control of the Provincial Governments and Administrations, 
comprising such work as that of the new offices created during 
Lord Gurzon’s regime, nanaely, the Inspectors-General of 
Agriculture, Forests, Irrigation, &c., the Directors-General of 
Education, Medical Service, &c., — their function is mainly^hat 
of advisers of the Provincial and Imperial Governments, with 
some amount of control derived from the latter as their adminis- 
trative advisers and guides. In regard to the other matters 
directly under the Government of India, the officers such as 
the Directors-Genei’al of Posts and Telegraphs, the Railway 
Board, the Surveyor-General and others, exercise authority 
all over India and conduct the business of their... departrnents in 
direct subordination to the authority of the Governor-General 
in Council. 


CHAPTER V 

PEOVINCIilL GOVEENMENTS 


An Imperial Government like that of British India canno t 
be conducted on the same_pla n of adm inis- 
Gradation of Gov- trative machinery as that which is usually 
in India found m states which possess what is 

known as a Mitary constitu tion. In such 
states, Goveramental functions are usually and clearly divisible 
into central and local ones, the former comprising those of the 
immediate executive agents of the sovereign authority at the 
seat of Government, and the latter comprising those of the 
delegates or agents, official and non-official, of the Govern- 
ment on the spot or locahty concerned. Such a simple divi- 
sion does not and cannot exist in India. Nor can the present 
system of administration in India be described as partaking of 


the nature of federal constituti ons like those of the United 
States or the German Empire. A federal constitution is 
usually formed by the voluntary or historical association of a 
number of states for common purposes and interests and for 
common national ends, and the Indian Constitution does not 
^o^yeJts^^8Jenco to any voluntary or historical association of 
such separate states for any national objects. 

{Federalism, as Professor Dicey points out, implies the 


Provinoia 1 existence of what is known as the federal 
Governmonts not , ... 

Federal Sentiment, consisting of a desire for union 
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without a desire for unityj^ A fedeml state is, therefore, apoliti- 
cal contrivance intended to reconcile national unity and power 
with the maintenance of state rights, and /a federal constitution 
necessarily involves a distribution of sovereignty and the 
powers which sovereignty implies. I This distribution is usually 
found in two forms. In the first of these, the common govern- 
ment of the part-states is invested with specific powers and 
the residuary powers are left in the hands of the part-states. 
In the second, the common state retains all the residuary 
powers and gives over oUly specific powers of sovereignty to 
the part-states. |It is, of course, obvious that in a country like 
India, where the legislative sovereignty is vested in the British 
Parliament and executive authority is entirely in the hands of 
officials not responsible to the legislatures in India — where 
the constitution possesses that particular mark of dependency 
which Sir George Gornwall Lewis defines as that of being part 
of an independent political community, which is immediately 
subject to a subordinate government — the organs of adminis- 
tration would not exliibit those marks of federalism 
which consist in a distribution of sovereigntjj. A federal con- 
stitution, moreover, almost always implies a writt en con stitu- 
tion, stdotly defining the powers of the federated State and the 
part-states, not alterable by either of them, and alterable, if at 
all, only by a superior authority and by a procedure specially 
provided. ^This is a state of things which cannot exist in India 
in the face of the express and absolute controlling and appeUato 
authority given to the Government of India and the Secretary 
of State in all administrative matters, and to the Parliament 
of the United Kingdom in all matters legislative and adminis- 
trative.^ 


The principle, therefore, on which the gradation of powers 

Provincial Go India, both in legislative and admini- 

vcrnmont based on stlative affairs, has to be viewed, is not 
devolution federalism but that of what in more 

recent times has come to be called, the principle of devolution 
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a nd decentralizatio n. |This principle is not necessarily 
inconsisfcent with that of self-government on the part of the 
authorities to v?hom power and responsibility may be devolved. 
It only implies that the ultimate control of the Imperial autho- 
rity, in legislative as well as in executive matters, is kept 
intact and in reserve to be used whenever necessary.j A 
better illustration of this principle cannot be found 
than in the Home Eule Bill which has been introduced 
in the House of Commons this year for conferring self- 
government on Ireland, by the present Liberal Government. 
In an authoritative exposition of the new Irish Constitution 
proposed by the Bill, Professor Morgan points out that the 
Bill is quite outside the category of federalism in that while it 
proposes a delegation of authority, both executive and legisla- 
tive, there is none of the distribution of sovereignty which 


is the distinguishing characteristic of a federation. The execu- 
tive power in Ireland will *' continue vested in His Majesty. 
The legislative authority will be subject to an Imperial veto 
and to the supremacy of the Imperial Parliament with its 
powers of concurrent legislation, and the Irish courts will be 
subject to the appellate jurisdiction of an Imperial court". In 
other words, “ the Imperial power Avill be supreme in the 
executive, the legislative and the judicial sphere." The 
position of the executive and legislative authorities in India is 
quite similar and although the element of self-govei'nment in 
every one of them is more or less non-existent, the legal relation 
between the Imperial and the Provincial Governments is based 
on the same principle. 

Before describing this relation, it is necessary, briefly, to deal 


History of Pro- 
vincial Govem- 
ments; the old Pre- 
sidencies 


with the history of the Provincial Govern- 
ments and Administrations, tin India, the 
Provincial Governments of Madras, Bom- 


bay and Bengal, though they owe their 


later organisation and development to political and administra- 


tive causes, are historically of an earlier origin and were of 
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more importance in the early history of British rale in India 
than the Government of India'. Until the acquisition of 
Bengal and the passing of the Eogulating Act, the system 
of government in India was that known as the Presi- 
dency system,! viz., that in which a group of factories 
and their adjoining acquisitions within a certain area were 
placed under the administrative control of a President and 
Councillors, otherwise known as the Governor and Council. 
The three Presidencies which the territories of the Bast 
India Company originally comprised were, till 1773, 
distinct from one another and under the direct control of the 
Court of Directors. In 1773, under the Eegulating Act, the 
Bombay and the Madras Presidencies were placed in subordi- 
nation to the Governor of Bengal, which had no separate 
Governor, and he was thereafter styled Governor-General of 
Bengal. This Presidency system endured till 1833. As fresh 
territories came into the possession of the Company, they be- 
came attached to one or other of the Presidencies according to 
their proximity, but the additions to the Presidency of 
Bengal, which was in the hands of the Governor-General 
himself, became so heavy, especially after the beginning 
of the nineteenth century, that the Charter Act of 18 33 
authorized the creation of another separate Presidency, 
to be styled the Presidency of Agra. The provisions in this 
behalf were, however, suspended by a statute of 1835 , which 
directed that during such suspension the Governor-General 
in Council might appoint any servant of the Company of 
not less than ten years’ service to " the Office ofiLieutenant- 
Governor of the North-West Provinces now under the 
Presidency of Port William in Bengal.” Thus was the first 
Lieutenant-Governorship created. Yery soon after this, the 
further growth of the work of the Governor-General made it im- 
perative that he should cease to directly administer the Pre- 
sidency of Port William or of other territories. The Act of 185^,. 
therefore, provided that the Governor-General of India (not of 
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as 

Bengal, as ho was till then called) should not be Governor of 
tlie Presidency of Fort William thereafter, that a separate 
Governor should be appointed thereto, but that until this was 
done the Governor-General was not to appoint a Deputy 
Governor from his Council — as was done till then — but to 
appoint a Lieutenant-Governor for such portion of the terri- 
tories of the original Presidency as was not under the Lieute- 
nant-Governor of the Noi’th-West Provinces. The Act also 
authorised the creation of one more new Presidency and the 
appointment of one more Lieutenant-Governor similar to those 
of the two Bengals. 

The origin of the Lieutenant-Governorship of the North- 

^ . West Provinces and Lower Provinces was 

The later Liouto- 

nant-Goveriior- thus a tentative one, the constitution of 
Presidencies with Governors and Councils 
being then deemed the normal method of administering a 
Province. This idea, however, was subsequently given up, and 
the two Bengal Lieutenant-Governorships remained. A third 
was added to them i n 1859 , by constituting the Punjab into 
a Lieutenant-Governorship, the first appointment in which 
capacity was held by Sir John Lawrence. Further powers of 
con stituting new L ieutenant-Govemorsbips.have ^Joeen .giyen 
by^ecbion 46^f theJ[ndian_,Oouncils ^t,,^j61, but, according 
to Sir 0. P. Ilbert, they are exercisable only when- a new Legis- 
lative Council is established. Buiina in 1897, and Eastern 
Bengal and Assam in 1905, became Lieutenant-Governorships 
under this provision. The tendency, however, to the creation 
of Lieutenant- Governorships without Councils in preference to 
the Presidencies with Governors and Councils, received a 
rnarked check iwth the passing of the Councils Act of 190^, 
which has authorised the creation of Executive Councils 
for the Lieutenant-Governoi-s. Apparently, the advan- 
tages' of Council Government ’’ as opposed to pro-con* 
sUlar Government, as Lord Gurzon would put it; seem 
to_'' have again acquired importance with the , political 
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and administrative changes which are now coming into 
operation. 

Further changes in the constitution of the Provinces 

^ ^ , were announced on the occasion of His 

The latest re-ais- 

tribution of terri- Majesty’s visit to India to hold the Delhi 
Durbar in December 1911, and they have 
since been carried out by the Government of In dia Ac t, 1912. 
The result of the changes thus introduced has been to revive 
the old Presidency of Bengal with a Governor and Executive 
Council, as in the days prior to 1835, to abolish the territorial 
division made in 1905 of Bengal and East Bengal and to 
substitute, instead, the new province of Bengal with a Gover- 
nor and Council, the new province of Behar and Orissa with a 
Lieutenant-Governor and an Executive Council to assist him, 
and the old Chief Commissionership of Assam which existed 
prior to 1905. The capital seat of the Government of India 
was also removed from Calcutta and located in Delhi, which, 
with a small surrounding area, has been created into an 
enclave, with a Chief Commissioner at its head and certain 
special administrative arrangements. 

Besides the Presidencies and Lieutenant-Governorships, 

there are also the territories and provinces 
The existing . , 

Provinces and their administered by Chief Commissioner s unde r 
Governments more direct control of the Governor- 

General in Council, There are now ei^^administrative char- 
ges of this class. There are thus, generally speaking, m all, 
fifteen separate pro vin cial administrations at present consisting 
of three Governorships, four Lieutenant-Governorships and 
eight Chief Commissionerships. |Of the latter, the Chief 
Commissionership of the Central Provinces very nearly ap- 
proximates to that of a Lieutenant- Governorship in respect of 
executive administration, and if the power conferred by the 
Government of India Act of 1912 to create a Legislative 
Council in the Chief Commissionership territories is to be 
immediately given ettect to in the Central Provinces, as has 
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as 


been announced — it would differ from the Lieutenant-Gover- 
norships very little except perhaps in respect of the exercise 
of patronage/ The legal and constitutional position of these 
Local Governments or Local Administrations, as they are 
called according to their importance, varies both according to 


their status and according to the powers and responsibilities 
specifically entrusted to them. Taking, however, the Presi- 
dency Governments as the type of the fully developed Provin- 
cial Governments, we may deduce a few g e neral charac teris- 
tics. 

Historically, the authority of the Government of India 
The Presidency over these Presidency Governments is one 
Governments super -imposed by later legislation. These 

Provincial Governments had therefore the fullest plenary powers 
to start with, for the good government of their various Presi- 
dencies — subject, of course, to the control of the Court of Direc- 
tors and the ultimate sovereignty of Parliament. It was seen 
in an earlier chapter how the Regulating Act of 1773 originally 
imposed the superintendence, direction, and control of the 
Governor-General andhis Council in Bengal over the Presidency 
Governments of Madras and Bombay. This superintendence 
and control was strengthened by successive declarations in 
the Acts of 1793 and 1813, but apparently they did not go far 
enough in the direction of securing effective control, and the 
Charter Act of 1833, therefore, reiterated this power of control 
on the part of the supreme Government with an additional 
proviso to the effect that “ the Governments of Madras and 
Bombay are required to obey the orders and instructions of the 
Governor-General in Council in all cases whatsoever 

The exact interpretation to be given to,this higher autho- 
rity and control of the Government of 

pcSrco^tml" dS:' Governments, has 

them been sought to be laid down in the in- 

structions issued by the Court of Directors 
in a Despatch which accompanied the Act of 1833 to the 
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Governmenli of India in 1834, and in another Despatch in 1838'. 
As they have been declared on behalf of the Government of 
India to contain an authoritative statement of the principles 
applied in the regulation of the relations between the Imperial 
and the Provincial Governments, it is reproduced below along 
witir~certaih ohim-ratiohs’' 'from the report of the Eoyal 
Commi^on^w Dec enk-alizati on ; — 

“The control of tiie Government of India is, moreover, not confined 
to the prescription of policj' and . to action taken upon leporfs and 
inspections. It assumes more specific forms to scrutini/. e and wljcn 
necessary modify (he ann ual Ijudgels of the local Governments. 

> ' Evciy newly cieated appointment of importance, every large 
addition even to minor estalilishmcnts, every material alteration in 
service grades has to receive tiieir specific approval and in many cases, 
leference to tiie Secietaiy of Stale is likewise necessary- The 
practical lesnlt is that no new departiim in p rovinc ial ad ministi ation 
can he undertaken without their pi eliminary sanction, and in important 
matters without that of the Secretary of Slate also. Moteover, the 
geiieral conditions of Government seivice, sucli as leave, pension and 
fravelljng. allowance rules, and the public works and Foiest codes aie 
all sUictly preseiibed by the central government either suoiiwtu or 
on iiistiuction from the Secietaiy of State. Lastly, there is a wide 
field of appeal to the Government of India as also to the .Secretaiy of 
State fioin persons who may deem themselves aggiieved by the action 
of the local government. 

, ■ 44. The essential point to be borne in mind is this; at present 

I even in matters primarily assigned to the Pio- 

the'court 'S' Direct ' incial governments t liese act as tlie agents of tlie 

tors in 1834-1868 as Goveinmenf of India, who exercise a very full 
this control and const aut elieck over their pi oceedings. The 

geneial piinciples wiiicli should govern- the 
relations between the Government of India and the subordinate Provin- 
cial Government of India and the subordinate Provincial Governments 
wei'e laid down in 1834, Jti a letter addressed by the Court of Directors 
tothe^vetnipeut/jf India on'the-'Mibject of tlfe Gliarter "Ac't'of 18^, 
the essential poitioiis of -.wliieli yve .-i^ubjdip.as well as extract from a 
later Despatch of 1833 -Jl’a sire infojiued by tlie Home Secretai y4o 
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tlie Government of India that these pronouncements may be taken as 
an authoritative statement of the piinciples applied to-(la3-. 

Extract from Despafc/t {accompanying the Government of India Act 
1833) from the Court of Directors to the Government of India No. 44, dated 
loth December 1834. 

76. We have now coiu[tlefed all that we deem it iiecessar_y to 
say at present regarding the legiblalion to be exercised and laws 
to be made in India. We will proceed to consider the new relation in 
which we will be placed with reference totlie sidiordinate Governments 
not by me.ans of your legislative supremacy but in other respects. 

77. The words of the 39tli clause weie very eompreliensive ; The 
superintendancei direction, and control of the whole Civil and Military 
Government of all the said territories and revenues in India shall be 
vested in the Said Governor-General in Council. 

78. The powers here conve^-ed when the words are interpreted in 
all tlieir latitude, include the whole powers of Government. And it is 
of infinite importance that j’ou should well consider and understand the 
extent of the responsibility t1>ns imposed upon yon. The whole Civil 
and Military Govertnnent of India is in j-onr hands and for what is 
good or evil In tlie administration of it) the liononr oi dishonour will 
redound upon yon. 

79. With respect to tlie exercise of your legislative powers in the 
several presidencies what we have adduced of a geneial nature on that 
snbiect wdll, for the present, suffice. 

80. With respect to other power.s wdiich you are c.alled upon to 
exercise, it will be incumbent upon yon to drarv with much discrimina- 
tion and reflection, the correct line betrveen the functions wdiicli properly 
belong to a local and subordinate Government and those which belong 
to the general Government ruling over and superintending the whole. 
Tlie only local Governments which then existed were the presidencies 
of Madras and Bombay. The Bengal presidency was at that time 
directly under the Governor-General in Council. 

81. When this line is improperly drawn, the consequence is either 
tliat the general Government interferes with the province of the local 
Government and enters into det.ailg which it cannot manage, and w'liicli 
preclmle its consideration of more important objects or that it with- 
draws its attention from the evidence of many things which may be 
right or wrong in the general course of the loe(\l administration and 
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thus partially deprives the state of the benefit of its -superintendence 
and control. 

82- It is true that tJie former Acts of Parliament, wiiich made 
the local Government of Bengal a Supreme Government, gave the 
Governor-General in Council a control and superintendence over the 
othei Presidencies as complete and paramount ns it was possible for 
language to convey and this we must assume to have been the inten- 
tion of the legislature. In practice, however, the Supreme Govern- 
ment made little exercise of its superintending authority and the result 
has been that even that little exercise of it has been generally made 
when it was too late to be made with real effect, namely, after the 
subordinate Government had taken its course, thus losing the character 
of control and responsibility and retaining only that ex post facto in- 
tervention — a sort of intervention always invidious, and in most cases 
nothing but in\’idious, because what was already done, however open 
to censure, was beyond the reach of recall or correction. 

83. It is evidently the object of the present Act to carry into 
effect that intention of the legislature to whicli we have alluded. 
Invested as you are with all the powers of government over, all paits 
of India and responsible for good government in them all, you are to 
consider to wliat extent and in what particulars the powers of Govein- 
ment can be best exercised wlien retained in your own hands. With 
respect to that portion of the business of government which you fully 
confide to tlie local aiitliorities and with which a minute interference 
on your part would not be beneficial, it will be your duly to iiave 
.always before you evidence sufficient to enable you to judge if the 
course of things in general is good and to pay such vigilant attention 
to that evideiice as will ensure your prompt interposition whenever 
anything occurs which demands it. 

84, In gener.al it is to be recollected that in all cases wliere there 
are gradations of authority, the right of working of the system must 
very much depend on the wisdom and moderation of the supreme 
authority and also of the suboidinate authorities : This is especially of 
a system so peculiar as tliat of onr Indian Empire. It was impossible for 
the legislature, and it was equallj’ so for us in our instructions, to define 
the exact limits between a just control and a pett^' vexatious meddling 
interference. We rely on the pi'actieal good sense of our Goveruor-Geaeral 
in Council and of our other Governors, for carrying the law into effect 
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in n mnnner consonant with its spiiit and we see no reason to have 
the possibility of preserving to every subordinate government its dne 
rank and power, without impairing or nentralizing that of the liighest, 

85. The subordinate governments will correspond directly witli 
us as formerly but we think that you should immediately receive 
copies of all their more important letters to us, both as part of the 
evidence of their proceedings whicli yon should have before you, and 
that we may have the benefit of the observations which you may have 
to make, and which we desire that you will always despatch to us with 
the smallest possible delay. 

8S. It will be for you to determine what part of their records or 
what other documents it will be necessary for you regularly to receive 
as evidence of the gener.al proceedings of the subordinate governments, 
and as an ‘index to the other documents which you will have occasion 
to call for when an 5 ihing occurs which j’ou desire to investigate. 

Extract from Despatch from the Court of Directors to the Government 
of India No. 3, dated S8th March 1838, 

By the 65th clause of the Act 3 and 4 Wm. IV Cap. 85 the 
Governor-General in Council is invested with full power to superintend 
and control the subordinate Governments in all points relating to the 
Civil and Military Administration of their respective presidencies and 
those governments are requiied to obey the orders and instructions of 
the Governor-Geneial in Council in all cases whatsoever, and in order 
to enable you to exeicise with effect the control and superintendence 
thus devolved on you, the subordinate governments are required by the 
68th section to transmit regularly to the Governor-General in Council 
true and exact copies of .all the orders and Acts of their respective 
goa'ernments and to give intelligence of all transactions whicli they 
may deem material to be communicated, or as the Governor-General in 
Council shall from time to time require. Although a minute in- 
terference on your part in the details of the local Administration of 
the subordinate Presidencies is neither desirable nor practicable, yet 
we should hold you but ill-neqnitted towards whose interests are 
committed to your charge, if you should allow to pass without comment 
and if necessary without effective interference, any measures having 
in your opinion, an injurious tendency either to one Presidency or to the 
Empire at large. 
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The present situ- 
ation as regards the 
control exercised on 
the GoTernment of 
India 


Ills thuslaiddown ihat (he Govetnnidnl of India aio responsible 
for eveiylhing done in the pioviuces, but it 
would be seen from paragraphs 80 and 83 of 
tlie Despatch ofDeceinbei 183i llmt they •v\e*'e 
ij}tended to discriininale between matters wliich 
uould be piimarilj uithin the scope of the 
local governments where tlieh interference would be of a very ex- 
ceptional character and inatteis in legatd to wliich their contiol 
would be more detailed and constant. No definite steps towards the 
Immediate attainment of this object appeal, however, to have been 
taken and the present discrimination between the functions of the 
Imperial and local governments, and the extent of the contiol nor- 
,mally exercised b 5 ’ the foirner over the latter aie the results of gia- 
dual administrative evolution. 


Political and inilitarj’ exigencies, and the growth of services gene- 
rail}' recognised as suitable for direct management by a cential 
Government have given the Govei nment of India a number of func- 
tions exercised independently of the piovincial Govei nments- As 
regards the departments which have been lecognised as lying piima- 
1 ily within the scope of local govei nments, the control exeicisedby 
the Government of India has differed at various peiiods. Speaking 
generally, it may be said that although the powers of the 
Madras and Bombay Govei nments, the only suboidinate administra- 
tions then existing, were materially reduced in 1833, those of all the 
present major provinces, including the two presidency Governments, 
are decidedly larger than were the prerogatives of any local Govern- 
ment fifty years ago, when the Crown took over the Government of 
India. For example, no province had any separate powers of legis- 
lation, any separate financial resources or practically any power of 
creating or modifying any appointment in the public service; and the 

references to the Government of Irrdia which this last restriction in- 
volved gave that Government the opportunity of interference with all 
the details of provincial administration.” 

In actual experience, however, the carrying out of the prin- 

Tendency towards ^'P^^sand instructions of the Court of Direc- 
oloser control tors has varied from time to time, but the 

tendency has steadily been towards streng- 
thening the power and authority of the Imperial Government by 
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various means. In the solution of the difficult question of defining 
the exact limits between * a just control and petty, vexatious and 
meddling interference’, the Government of India have generally 
had the advantage on their side. One reason for this may 
perhaps lie in the fact that the Local (^vernments as such do not 
yet represent the people of the province and are not therefore 
constitutionally backed up by that popular feeling and public 
support which would have sustained effectually the claims of 
local freedom and action. On the other hand, the authority 
of the Imperial Government, backed up by the Secretary 
of State, is usually sustained by the authority of the King’s 
Ministers who represent the will inthe'last'r'esdrFof "thi^Parlia - 
ment and the people of the United Kingdom. However this 
may be, it is essential to remember, as the report of the 
Eoyal Oommission on Decentralization has put it, that the 
mutual relations of the Indian Governments are not those of 
states or colonies voluntarily associated in a federal system 
where a written constitution is necessary to preserve original 
rigl^ts of the contracting portions 

4 The gradual evolution of the administrative control of the’ 
Nature ancl Me- Government of India has been esta- 
tbods of Present blishod and exercised, according to the 
Commission, in the following manner: — 
i By financial rules and lestrictions, including those laid down by 
Imperial departmental codes. ’ ' 

- ii. By general or particular checks of a nioio purely administrative' 
nature, which may (a) be laid down by la\v or by ' rules 
having the force of law, or (6) have grown up in practice.' ■ 
hi. By preliminary scrutiny of, proposed Provincial legislation,'' 
and sanction of Acts passed in the Provincial legislatures, 
iv. By geher.al resolutions on questions of policy, issued for the 
guidance of the Provincial Governments. Thes6 often arise, 
upon the reports of Commissions or Comriiittees,- appointed* 
from time to time by the Supreme Government to investigate 
the working of departments with whiclf the 'l^r’ovincial' 
Goverimieuts are primarily concerned. • . ’ - ' ‘ • 

V By iubtrucUoiifa to particular Local Governments dn regard ''to" 
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matters which may have attracted the notice of the Govern- 
ment of India in connexion with the departmental adminis- 
tration reports periodically suhmitted to it, or the proceed- 
ings-volumes of a Local Government. 

vi. By action taken upon matters brought to notice of the Im- 

perial In&pectors-General . 

vii. In connexion ivith the large right of appeal possessed hj', par- 

sons dissatisfied with llie actions nr oi ders of a Provincial 
Government. 

The position of the Provincial Governments is thus one of 

subordination, no doubt, to that of the 

Presidency Govern- Governor-General in Council, but|it cannot 
ments possess un- £ 

enumerated powers be said that the Presidency Governments at 

any rate, are mere delegates or agents of 
the Imperial Government. It would seem indeed that they must 
be deemed to be free, in all those departments of administra- 
tion which are not specially reserved for the Imperial Govern- 
ment’s direct administration, to exercise the functions whichi 
have statutorily devolved upon them from the earliest times| 
Applying the language of political phraseology used with re- 
ference to European Constitutions, we may say that the 
unenumerated powers in India seem to rest in the Presidencies 
with the Provincial Governments, subject tojxjj pwer of co n^ur- 
rent action on the part of the Imperial Government. ThisView 
is strengthened by the fact that under the Indian Councils Acts 
the position of the Provincial Legislative Councils is made one 
of a conemrrent and plenary character, subject to some special 
reservations and the right of veto on the part of the Imperial 
Government and the Secretary of State. 

Madras and Bombay and, since this year, Bengal, as 
The special posi- Pi-’esidency Governments, are in a some- 
Governments^'^'^"'^^ what special position. Though the tendency 
has been, till recently, to treat them in the 
same way as the other large Provinces subsequently created, 
they retain the following vestiges of their separate origin and 
former independence : — ^ * 
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i. They nre under a Council Government, consisting of a Governor 
usually appointed from home, with two Civilian and one 
Indian colleagues, who are nominated by the Ciown, on the 
advice of the Secretary of State. The oi dinary business of 
Government is distributed between the members of these 
Councils in much the same way as in the larger Council of 
the Governor -General, but the distinction of p ortfolios Js 
n ot so defini te. The Governor can, like the Viceroy, override 
his colleagues in cases of emergency ; otherwise decisions of 
the Governor in Council are by a majority. 

ri. The Presidency Governments have the right of direct corres- 
pondence with the Secretary of State, except in matters 
wl'ich raise financial issues and can appeal to him against 
orders of the Gorernment of India ; but such an appeal must 
50 through, or be communicated to that Government- 

iu. They have f ull disci etion in th e selectjons Jfor cectaiu posts, 
which in other Provinces rests finally with the Government 
of India, (e. £.,) nominations to the Board of Revenue and 
to the Provincial Legislative Councils, and the appointment 
of Chief and Super-intending Engineers in the Public Works 
Department, and Conservators of Forests. 

iv- They have, iu practice, a free hand in the de tails of their 
d istrict land revenue settle ments which iu other provinces 
are subject to control by the Government of India- Similarly 
they are less supervised in forest administratroii. 


The authority of the Governor-General and his Council 


The Lieutenant- 
Governorships: their 
origin and greater 
subordination 


over the Presidency Governnaents is thus 
exercisahle only with reference to the 
statutes which have given them the power 


of superintendence and control, but|their 
power over the Lieutenant-Governors and their administration 


of the provinces entrusted to them, has been made much more 
specific and direct and is capable of being increased or dimi- 
nished according to circumstances. | The provinces of the 
Lieutenant-Governors have been carved out of the territories 
which were previously under the direct administration of the 
Governor-General in Council, and therefore, their administra- 
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tors necessarily derived their authority, through the GovSrnor- 
General and not independently of him. In the next place, 
Section 4 of the Act of 1854 which created the two older 
Lieutenant-Governorships has laid down that “ it shall be 
lawful for the said Governor-General of India in Council with 
the like sanction and approbation, that is, of the Court of 
Directors and the Board of Control from time to time, to declare 
and limit the extent of the authority of the Governor in 
Council, Governor or Lieutenant Governor of Bengal, of Agra 
or the North-Western Provinces who is now or may he here- 
after appointed.” This applies in terms only to Bengal and 
the United Provinces, but, according to Sir^. P. Ilb ert, would 
seem to give power to the Governor- General jn Council to 
“ declare and to limit” the extent of the^.authority of any 
Lieutenant-Governor. Lastly, the appointment of Lieutenant- 
Governors rests in the hands of the Governor-General, subject 
to the approval of His Majesty, and this gives him a power of 
personal control which in the case of the Presidency Govern- 
ments he does not possess, as their Governors are usually 
appointed from among politicians “ at Home”. 

I The Chief Commissioner is even more restricted in his 
authority as the head of his local Adminis- 

The Chief Com- fci-ation[ The territories under the adminis- 
missionersmps. I 

primarily delega- tration of a Chief Commissioner are legally 
authority speaking those which are placed under the 

immediate authority andmanagement of the 
Governor-General in Council, who thereupon gives all necessary 
orders and directions respecting the administration of that part’ 
or otherwise provide for the administration thereof.” A Chief 
Commissionership, therefore, consists of territories which were 
either already under the direct administration of the Goverilor- 
General or which come under his administration at the time it is 
constituted. | Territories which are ahready under the administra- 
tion of Governors or Lieutenant-Governors, according to the 
interpretation of the statutes, could not be brought by the Gover- 
nor-General under the direct administration of a Chief Commis-’ 
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sionei’, vmder the powers vested in him to alter the limits of pro- 
vinces. j A Cliief Commissionership, apparently, is viewed as a 
less developed form of Government than that of a Governorship 
or Lieutenant-Governorship. It is usually created by means of 
a Eesolution of the Government of India — followed by 
a Proelamation, whenever a territory previously under the 
Viceroy’s direct control is made over to the Chief Commissioner, 
^who, according to the view taken of his functions by the Govem- 
ment of India, merely administers a territory on behalf of the 
Governor -General in Council, and the latter does not divest 
himself of any of his powers in making over the Provincial 
administration to a Chief Commissioner, j [Vide “ Ilhert," 
page 191.) ' ' 

The undefined natm-e and character of the supervision and 

control of the Government of India over the 
General Oliarac- „ _ , , • . 

t(Sr of Imperial Presidency Governments, have, as m that 

Control ^ latter to the India Office, led to many 

historic _di8p ute5 and is regulated by the 

spe cific rules which have been quoted above and also by 

Land precedents, some of which are treated as more or less confi- 

dential. The position of partial freedom and prestige which 

the Presidency Governments have enjoyed has not been 


•without administrative difficulties even in recent years. A 
masterful personality like Lord Gurzon — who disbelieved 
in devolution and decentralisation, who had a firm faith in a 
strong Government of India, “ gathering into its hand and con- 
trolling iillthe reins, ” and who “ would ride local governments 
on the snaffle, " though not on the curb — was able to boast that 
there never had been a time when the relations betw'een the 
Supreme and the Presidency Governments had been so free from 
friction or so harmonious, as in his days. But other masterfhl 
rulers like Lord May p^r. j^o^^B^ton were not able to avoid 
the frequency of peppery letters or indignant remonstrances, ” 
or the spectacle of infuriated pro-consuls strutting up and 
down the stage. ’’ During the famine of 1 877, in Madras, 
for example. Lord Lytton was hard put to it to manoeuvre a 
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asfcisfacfcory arrangement with tbe Duke ol Buckingbam in 
Madras, in regard to an efficient and uniform famine policy, for, 
as he said, he was unable “to force upon tbe Madras Government 
advice which it will neither invite nor accept.” Presidency 
Governments, it would then seem, were often “more strongly 
represented than the Supreme Government, not only in the 
India Council, but throughout the whole region of Anglo- India,” 
The danger of provoking the resignation of provincial pro-consuls"' 
even by the use of slight pressure from above, which Lord Lytton 
feared, is perhaps less likely now than before, but the opportunitie s 
therefor have also become l^sjDwing_to tl3e gro;5^ of system, 
r outi ne and uniformity in administrative methods. In truth, 
however, the legal_powm_o^ compelling obe dience in the case of 
"^obstructive Provincial Governments in the ordinary course of busi- 
ness arej_as Lord Lytton found out, much feebler and fewer^than 
might Jie supposed. Now-a-days much more d0pends_^on^diplp- 
mac^andjnfiuence^and thejier^ajjguali^es and characteristics 
of the Supreme and the Provincial rulers than on statutory 
powers and rules, in enforcing the due limits to the autho- 
rity of the Supreme Government on the one band and the 
amount of independence and autonomy of tbe Provincial Govern- 
ments on the other. 

The checks against the wrongful exercise by the Lieutenant- 
Governor of arbitrary powers are, however, much more complete 
than in respect of Governors and Councils^ There is no branch 
of the adminiatratioii, according to Sir J ohn Strachey, in which 
he is not bound either by the positive law or by tbe s tandig g 
orders of the Supreme Government or by the system which has 
gradually grown up under his predecessors. Any great changes 
which he may desire to introduce must first receive the approv- 
al of the Governor-General in Council. It is not perhaps so 
well known that this te ndency to se cur e the previous appro val 
of the Government of India i 8 _sileptly,.j 3 Ut-steadily,„Jncling 
expression in the methods of the ProvinciaLGoxemmentsjat the 
twn older. Presidencies.- also,.a tendency which, if allowed to 
persist, will destroy independence of action even in the limited 
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sphere in which they are at present able to exercise it. The 
freedom of action of the CbiefC^imis^n ey-is s^ 
ed, for it merely exists at the discretion of the Supreme Govern- 
ment to whom the Ohiaf Commissioner has not only to look for 
the support which is necessary to carry on bis administration, 
but for the ax)proval and credit on which his future and further 
prospects depend. 

The Executive Councils of Madi'as and Bombay and of 


Provincial depart- 
mentalisation 


Lieutenant-Governors who have been pro- 
vided with Executive Councils are modelled 
on similar lines to those of the Governor- 


General. The Governors, who like the Governor-General, 
are usually appointed from England from among distinguished 
politicians or administrators, and the Lieutenant-Governors, 


have the power of overniling their Councils under circum- 
stances similar to those defined in the case of the Governor- 


General. Administrative W'ork in their provinces has 
also been “ depai’tmentalised,” more or less in the sarhe way 
as that of the'Ccvemoiv^^eral in Council, under the powers 
given by the Acts of 1861 and 1909 to them to frame rules for 
the efficient conduct of business. jThe Lieutenant-Governor’s’ 
provinces which have no Executive Councils are assisted by 
Boards of Eevenue, or as in the Punjab and Burma, by 
Einancial Commissioners.] Each Provincial Government has 
a §fig; 0 tad^ of varying strength according to its needs, and the 
departments of administration are presided over by heads 
variously termed in different provinces, while there are also 
special departments presided over by special officers. 


13 
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CHAPTBE VI 


DISTEICT ABMINISTEATION 

The Imperial and Provincial Execntive authorities in India 
. . , , . owe their constitution and powers, more or 

nistrative func- less directly to statutes of Parliament, iThe 
departments of administration which carryon 
the work of the Central Government, Provincial and Imperial, as 
well as the Local and Municipal bodies which perform functions 
of local administration, depend for their authority, on the other 
hand, on laws passed by the Indian legislatures and on administra- 
tive regulations, organisation and tradition, not easily susceptible 
of general treatment| But while a description and study of the 
functions performed by the many ministerial officers directly 
imder the Government is not of much constitutional impor- 
tance, the d ivision of administrative functions betwee n.,. the 

Imperial, Provincial and Local authorities in its general onlines 
ought to be noted. Prom the standpoint of ijolitical development, 
the form of Local, Provincial and Imperial organisation will 
undoubtedly react with momentous effect on the national char- 
acter. * 

* As a recent writer on constitutions has put it: — “ The citizen 
who from boyhood expects to take some time or other of his own 
free will, an active part in the administration of local affairs, is likely to 
be found a very different citizen from the man who may be authoritatively 
commanded at the most incom’cnient juncture of affairs to serve his 
locality without remuneration, and both from the citizen who perpetually 
finds himself cabined, cribbed, confined by the cramping influences of an 
all-pervading bureaucracy”. (Leonard Alston, M.A., in his 'Modern 
Constitutions’, ) 
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An attempt has been made in the last chapter to deduce 
from the statutes and the prevailing practice, 
and Devolution°° traditions and understandings, the exact re- 
lations which subsist between the Provincial 
and the Imperial Governments in the exercise of executive 
authority and the general division of executive functions which 
have flowed therefrom. Apart from statutory provisions, j the 
distribution of executive functions in India, does not exactly follow 
the lines which are to be found in ordinary unitary Constitutions 
in the West on the one hand, or in the federal Constitutions on the 
other j T he reason for this lies, in the first plac e, in what has been 
explained in detail in the last chapter vis., that the division of 
powers in India is in the nature of devolution and not of federa- 
tion. In the next place, it arises from the fact that executive 
authority in India has proceeded from the centre outwards in all 
the provinces and started with a more or less highly centralised 
administrative machinery. Administrative ^ authority was, first 
of all, devolved upon the agents of the Central Provincial Go- 
vernments, and only later on entrusted in small and varying 
measures to Local and Municipal Councils subject to a 
deal of supervision and control on the part of the central autho- 
rity and its agents. The principle that it is but a small portion 
of the public business of a country which can be well done 
or safely attempted by the central authorities, was but slowly 
and but too cautiously recognised in this country, where the 
capacity for self-Government even in local affairs on the part of 
the people was assumed to be less than the minimum. jThe 
primary principle on which District and Provincial administra- 
tion may be said to rest in India, is one of division of labour. 
Popular control over the performance of Local and Provincial 
administrative duties was a matter of later and slower grDwtb| 

^Thus the existing system, while it has secured better 

Devolution and o’^Sanisation, has left less liberty to the 

local SeU-Govern- citizens than iu other countries where 
meat 


British institutions have grown.j That the 
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growth of popular institutions, and the grant of some measure 
of popular control over the exercise of administrative functions 
is inevitable in the growth of all modern forms of government, 
is not only an inference easily drawn from the lessons of his- 
tory in the past, but is one which necessarily arises from the very 
nature of the progress of modern administrations. | The growth 
and persistence of the kind of subordinate government which 
implies popular control, is due, as Professor Montague once 
observed, “ practically to the need of relieving the central 
authority in the State and to experience of failure of a completely 
centralised bureaucracy ”| ' 

.. I Indeed, “the administiation of a civilized ,State is so 

^ ' , „ „ „ serious a task as to demand aU the powers 

Local Self-Govern- 
ment and Political of bureaucracy and Self-Government com- 

, Education bined. ”! The steps, therefore, which have 

.been taken in India from time to time for associating the 

people in the actual administration of the country, both in the 


■] 


* Profesbor Ashley in his book on Local and Central Govern 
ment ' ’ has elucidated the same position in the following terms ; — 
“ Whatever may have been the previous course of their constitutional 
.history the persistent and rapid growth ef the functions ol the State, and 
the constant assumption of now and onerous duties and responsibilities 
in the last century have rendered some attempts at decentralization and 
.some grants of Self-Government absolutely necessary, if the national 
administration is to bo carried on with success. Experience, ancient and 
'modern alike, has shown conclusively that a completely centralised 
. Jjureaucraoy — that is, a self -recruiting body of officials working from a 
single centre, and responsible only to itself— cannot carry on infinitely 
'the administration of a large country ; it tends to ignore the varieties of 
.local conditions, ic become stereotyped in its ideals and methods, and 
'overburdened ; and sooner er later a breakdown becomes inevitable. And 
, where the people have been discouraged from taking an interest in the 
task of Government, where they have not been habituated to the manage- 
ment of public afiairs, the collapse, when the bureaucracy fails, is so 
much the greater, since there is nothing which can be substituted for the 
broken-down official organisation. For these practical reasons, amongst 
lOthers of a more theoretical and political character, in all progressive 
States, dating the last century, attempts have been made at decentraliza- 
tion and the development of Self-Government in two ways: (a) by entrust- 
ing the inhabitants of localities, or their chosen representatives, with 
the conduct tunder greater oi less control) of those matters of public 
interest and utility which concern the localities chiefly or entirely ; and 
(b) by providing for the participation of unofficial citizens in the manage- 
.ment oi some at least of those other matters of administration which 
ate supposed to belong particularly to the sphere of the Central Govern- 
anfeht. ” 
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Legislative Councils and in the Local and Municipal bodies, 
are but the necessar y eonseq u^ceg^ of a devolution whi chi 
b ecame inevitable 'witb the growing burden of administra- 
tion. There are, however, along with these purely administrative 
requirements, other considerations of a more theoretical and 
political character which have also to some extent influenced 
the association of the people in the task of Government. These 
are usually summed up in the phrase, “political education,” which 
it is deemed to be the duty of all modern progressive governments 
to impart to the citizens of the State. The importance of that 
portion of the operations of political institutions which is com- 
prised in the political education of the citizens has been the 
theme of all writers on politics since the days of Mill, Both these 
aspects of Local Government have been well summed up by the 
late Professor Sidgwick in the following terms ; — 

” Most internal executive functions whether coercive or in- 
dustrial, obviously need officials locally dispersed, — policemen and 
soldiers for the maintenance of ordci, collectors of taxes direct and 
indirect, niauagers of roads and public land of all kinds, postmasters 
and otlior officials occupied in conveyance and coinmunicatiou, relieving 
officers, sanitary inspectois and so forth. In speaking iiowever, of 
“iocfd governments” in a miifary slate, wo chiefly mean organs which, 
though completely hubordinate to the central Icgislatiiro, are indepen- 
dent of the centra! executive in appointment and to some extent, in 
their decisions and exercise a partially independonl control over certain 
parts of public iiuance. 

The primary reason for tliis local independence is that it is required 
to realise the full advantages of that reaction of the governed on the 
governing organs which representative or responsible government seeks 
to bring about. Such advantages may lie in the direction eitlier of 
greater efficiency or of greater economy. | First, as we say, tire theory 
of responsible govermnent rests on the principle that the interests of 
any group of governed persons will be most safely entrusted to govern- 
ing persons whom they have the power, from time to time, to dismiss 
directly or indirectly. It is an obvious inference from this principle that 
governmental functions which affect solely or mainly the inhabitants of 
a limited portion of a State should be placed under the speeial control 
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of this section of tlie comnmnityj; in oidei that the criticibin of this 
section, backed by the powei of appointment and dismissal, may bring 
about a closer adaptation of administrative activity to its peculiar needs. 


Especially^in matters— such jas educationjnd ppo r - relief — in which valu- 
able aid can and should be given to governmental work by the volun- 
tary efforts of private persons, we may expect to secure’important gains 
b}' localising the control of the electorate over the work. Again, so far 
as any class of governmental services are rendered exclusively or mainly 
to a group of persons who live within a certain district, it is obviously 
eqrri^ble to throry^he whole or main e^errse,o^uch service^ra^ these 
persons ; and — so far as this expense cannot conveniently be met by 


payments voluntarily made by the recipients of the services the com- 
parison of cost with utilitj' is likely to be more accrrrately performed if 
the financial management of this department of governmental business 
is entrusted to a separ^ate locallj’^-elected organ. 


But there are other reasons why a vigorous development of local 
government is important, if not indispensable, to the effective working 
of representative institutions in a community as large as most modern 
states are overceiiLralisation, irr ^strch a community , intioduces two op- 
posite dangers. In the first pjacc, if the only ac^on that an ordinary 
citizen is called upon to take, in lefcience to public affaiis of any great 
interest or importance, is that of voting at inter vale of several jears, 
as a unit in a group of many thousand electors, for a member of tire 
central legislature — or even for the head of the executive— there is a 
danger that the control of the citizens generally over their governineut 
\vill become slack and ineffective ; so that their exercise of the vote 
will be especially liable to be perverted by the sinister influences which 
we have before examined. But again the same cause that tends to 
render the political consciousness of the ordinary citizen too languid at 
ordinary times also tends to inc rease the risk from occasional gusts 
of discontent and excitement, causing unreasonable expectations and 
complaints of government ; since the mass of the community cannot 
but lack that general diffused knowledge of the real nature of govern- 
mental business, and the conditions and limitations trader which it is 
carried on, which results from being brought into intimate social rela- 
tions Avith the persons actually responsible for it- fin short, whatever 
educative value is rightly attributed to iepiesentati\e government 
largely depends on the development of local institution! 



DISTMCT ADMINISTRATION 


103 


We must also take into account the clan ger of overloading - the 
central g overn ment with wor k. The importance of this danger grows 
in proportion as a more extended view is taken of tlie proper functions 
of government ; if the tendency actually operative in England towards 
increasingly extensive and complex governmental interference is in the 
main justifiable— as wo have seen reason to think— it becomes increasing- 
ly important that the work to be done should be carefully distributed 
among different organs so that none may be overburdened”. [“ Elements 
of Politics ", pp. 511-513]. 

The_p rincir)Ie of Dopu lar_p.olitical educ atio n as .„a„misoJi 
n f Tio pal S elf-Governtpentjfljdjiot, find_ r eady acceptance i n 
India for a long time, though it was laid down by Lord Bipon 
in his famous Eesolution on Local Self-Government in India 
in 1882 in no unambiguous terms. Lord Morley , while Secretary 
of State for India, reiterated this aspect of the matter in his 
well-known Reform Despatch in 1908, and it is not yet known, 
to what extent it will be carried out in the proposals which are 
now under consideration, in consequence of the recommenda- 
tions of the Royal Commission on Decentralisation, for the 
improvement of the machinery of local and district goverament 
in India. The association of the people or their representatives 
in the higher tasks of government above those of district and 
local administration, is still of a very limited character, but is 
likely to be appreciably enhanced with the progress of the 
Reformed Legislative Councils. 

A devolution of administrative functions which involves the 
grant of some measure of Self-Government 
tive authorities cannot be in India a mere matter of 

defining the relations between the local 
and central government, bub inyolyes.a-diviBion-o£--powerS'-and 
duties b etween foui^different authorities.^ There is, first of 
all, the Im perial Gover nment which, as we have, seen, has 
got direct control of certain services. There is next, the 
Provincial Governmen t in whose hands are entrusted the 
normal functions of administration within the province, but 
subject to s'upervision by. the Imperial Government. There are 
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next; the district officials who are the agents or deputies of the 
Pi’ovineial ^oFernment and exercise their powers under its 
orders and instructions in the several districts which constitute, 
more or less, the uniform administrative unit in all the provinces 
of India. And, lastly, there are the Local and Municipal bodies 
to whom have been entrusted specific functions of administra- 
tion in the localities where they are constituted, and whose 
constitution and powers are also subject to close official 
supervision. 

It was seen in the last chapter how difficult it is on general 

Dmsion of duties grounds to say what functions of administra- 

a n d functions should necessarily remain in the hands 

among them 

of the Imperial Government and what should 
be made over to the Prowncial Governments. It is even more 
difficult to lay down what duties of government and what control 
over local bodies the central authoilty in a Provincial Govern- 
ment should undertake, and what could be safely, and should be 
with advantage, left to local management in the hands of local 
representatives of the people. Much will, no doubt, depend on 
the circumstances and conditions^ of ^ch proyi^e^nd of each 
locality concerned. To lay down that matters of Imperial, 
Provincial or local concern should severally be left in the hands 
of the Imperial, Provincial or Local authorities is merely to 
re-state the problem. There cannot exist the most exclusively 
Imperial question which may not, in some way, affect the 
interests of localities. can there be any matter of local 

concern which may not conceivably become matter of Imperial 
concern. Nevertheless,/ some of the broad lines of general 
division are easily noticeable and they have, in the main, formed 
the basis on which the statutory division of powers, which 
has been referred to in the last chapter, has been largely 
based! Such questions, for instance, as [Military and Naval 
Defence, Poreign and Political affairs| including those con- 
nected with the relations of Native States, are necessarily and 
with advantage, left in the hands of the Imperial Government 
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■wifeli a highly centralised organisation. Such matters, again, as 
jthe management of what may be called the State properties and 
monopolies including the Ourrency, Railways, Posts and 
Telegraphs, and Opium ace among vjhafe may be called the 
quasi-commercial functions of Government and, on the score 
of economy and efficiency and the common interest therein 
of the citizens of all parts of the Empire, are also left in the 
hands of the Imperial Government. In the department of 
Finance and Taxation, controversy has raged for a long time 
over the proper limits of Pi'ovincial and Imperial Finance, to 
which attention will be drawn in a subsequent chapter. 
To the Provincial Governments, on the other hand, properly 
belong such normal functions as the central government 
usually exercises in a unitary state, as jbhe maintenance of 
law and order, the collection of revenues, provincial finance, 
education, sanitation, roads, forests, etc. In respect of the func- 
tions which are in Imperial hands, the position of Local Govern- 
ments becomes one of advice or of carrying out instructions,' 
while in respect of the functions and powers granted to local 
authorities, the position of the Provincial Governments is one 
of supervision and control.1 

® The division of administrative powers between the cen- 

Division of Con- fo-al Provincial authority — exercised either 
tral and Local 

Functions by the central heads of Government de- 

partments or their local agents in the districts — and the 
local and municipal bodies which have been constituted 
in the local areas is, however, a much more direct result 
of the principles discussed at the outset of this chapter. 
In matters connected with the local administration of dis- 
tricts and towns, while the paid official would, no doubt, 
have the advantage in professional knowledge, professional 
skill and professional discipline, t he unpaid renresentaitive has 
or should have the advantage of familiarity with local require-' 
meniis, of local pati’iotism, and of freedom from technical pre- 
judice and routine. An ideal syste m would, therefore, make 

the unpaid citizen do as much work for the public as could l;)^ 
14 
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got out of him and ensure his doing it properly’, ^by providing 
official information, supervision and audit. It may also be laid 
down as a general principle that the assurance of a certai n 
independence is necessary to make unpaid work attractive to 
able and honest men. On the other hand, some duties can 
never he efficiently discharged, by unpaid officers, because they 
need a special training and special skill. The difficulty, in the 
case of unpaid work in local self-government is even greater as 
to how and where to draw the Ime between ‘ a just control and 
meddlesome interference’, and scientific classifications are, as a 
rule, of little value in determining the actual course pursued 


by various governments, 

I A classification of services into those which are onerous — 
that is, undertaken by the local authorities 

Onerous and Be- 
neficial, Obligatory on behalf of the national or provincial 

and Facultative , government at its cost — and those which 

services “ 

are beneficial — that is, undertaken by the 


local authorities for the particular benefit of the locality concern' 


ed — does not lead us far in defining the extent of outside con-/ 
trol permissible, while the familiar division adopted in Conti- 
nental States, of services into obligatory and facultative or 
optional ones, is one which is not useful even as a sound or 


exhaustive classification of functions. There is no service, as 


observed before, not even defence, which may not somewhere' 
or other be thrown upon local administration and local funds.' 
There is no service either which is of concern simply to thei 
community as a whole, exclusive of the particular locality in 
question. The interest of the community is, however, more- 
or less apparent, more or less direct and more or less certain, 
in some eases than in others. The means and methods by 


which the interest of the community is to be protected and en-' 
forced by the Government as its trustee, must differ from 
time to time, from place to place and from service to service| 
Tlie.^tradency, however, of the Indian system of local 
self-government is to accentuat e the interference ^of -. the 
central, government in the true or. supposed interest^ of. 
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the community — a tendency -to which all bureaucracies are 
but too prone — and in the interests of w hat is also ca l|gd 
etiicienc v. fin France and Germany, Belgium and Austria, and 
generally throughout the Continent of Europe, we find local ad- 
ministration entrusted in the main to salaried officials of special 
training and high special qualifications, whose work is regularly 
supervised by and is completely subordinate to, the various 
departments of the executive government.j There are, it is 
true, representative local councils of various grades and formed 
in various ways, by which the consent of the inhabitants of 
the several localities is more or less adequately expressed, and 
some degree of local control is secured. Bub the functions and 
powers of these local councils are narrowdy limited and their 
actual interferences with the day by day administration are in 
almost all cases subject to the control and approval of the cen- 
tral executive departments. This particular relation between 
central and local Government has been conveniently termed as 
the “B ureaucratic Syste m ” by Mr. Sidney Webb in his preface^ 
to Mr. Walton Grice’s book on “National and Local Finance.”'" 
The characteristics of the Continental system to which Mr. 
Sidney Webb refers are possessed in no small degree by the local 
and municipal institutions in India, though there are some 
fundamental differences between the two to which attention will 
be directed in the next chapter. 

Nor could we advance further in the discussion as to the 

Province of local Province of the local and central au- 

ancl central autho- thoritios, if WG take all the different func- 

formanoo ^of each tions of administration and attempt to deter- 

adininistr ativo mine on general principles, where the pro- 

scrvioe ^ i 

wnce of the Central Government may end 

and that of the local authorities may begin in each case. | The 

functions of government in India, as was hoforh stated, are much 

wider than in the United Kingdom, while even in respect of 

such functions as are common to England and India, the 

l^rovince of tho central authority is at present much “wider 

in India than' it ever was -in England.l Local unfpaid agency 
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is necessary and is employed in such primarily protective 
functions as the administration of justice, the preservation of 
peace and order as well as the defence of the country, both in 
England and in India. In the discharge of commercial functions, 
local boards and councils in India have been permitted to em- 
bark upon forms of municipal trading such as the construction of 
light railways and tramways in the same manner as they have 
been, though to a larger degree, permitted in England. In regard 
to the developmental functions, such as education, maintenance 
of state domains, forests etc., local as well as central organiza- 
tions have been discharging these functions in varying proportions 
both in England and in India. Iniac^ ,.thei: eJloes jjpt seem 
to exist a,singleJunction. coming .under, any ..of t]tese.„caIegories 
which could not in some form or other be made to have a local 
aspect or could possess a local interest \nthout some scope for 
central control. 

I To discuss at any length, what are the limits of local effort 
and local autonomy and of central control in respect of these vari- 
ous functionsls to consider each of them separately and in detail.| 
This is the only means of arriving at a satisfactory conclusion 
both as to the theory on which the province of local and central 
authorities should be determined and the actual state of things 
which has been established by the existing administrative 
arrangements. Suc^anjLnguiry..„is-one..'^hich js.,^>tey.^d the 
limits of a treatise like the present, while much of it would be 
c ontroversial in character. On many questions raised, no settled 
conclusions have yet been reached and even in the case of those 
on w h:ch a settled jjolicy or a defined principle has been adopted, 
it can by no means be treated as the final word on such admi- 
nistrative questions — especiaUv in a country where conditions and 
circumstances are so rapidly changing. 

A description of the official administrative machinery in the 


Description of 
local ofiQcial ma- 
chinery 


districts of British India need not be given 
here at length. |The official heirarchy and 
the bureaucratic organisation in the ad- 


ministration of India have been one of the most elaborate and 
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complex devised for the adminisferafeioti of Empires, | and the suc- 
cess which, they have achieved, has blinded many to their defects. 
It is, however, unnecessary to enter upon the question as to the 
relative merits and demerits of bureaucracies in the administra- 
tion of Empires. A fairly comprehensive idea of district admi- 
nistration can be easily gathered from the many extant 
official publications. Th e summary of it which a ppears, jn.^Jbe 
Bep ort of the Royal Co mm ission on .D .eoentraii'zatfoa — is, 
with a few unimportant omissions, reproduced below as being 
the most authoritative and accurate descri ption _pf the present 
system ; — 

“Tlie principal unit of administration is everywhere the district 
British India contains more than 250 districts and the number at pre- 
sent existing in each of tlve major Provinces has been shown in the 
statement in paragraph 25. The average area of a district is 4430 
square miles or about three-fourths of the size of Yorkshire and the 
average population 931,000, but the actual districts vary greatly in 
size and population. Tliey are largest, in point of area, in Burma and 
Madras and smallest in the Ijnited Provinces. 

Each district is under a Collector (styled Deputy-Commissioner 
in the non*Regulation Provinces) who is the local representative of 
Government in its general dealings with the people and is also the 
District Magistrate*. As Collector, he is not merely responsible for the 

* The oft-quoted description of the model Collector-Magistrate, in 
the first edition of the Imperial Gazetter in 1882 , though it requires some > 
alterations in its application at the present day, will still bear repetition 
here : — 

“The District Oflicer, whether known as Collector-Magistrate or 
fis Deputy Donimigsioi/e!-, is the responsible head of his jadsdiction. 
Upon his energy and persjonal character (lej)ends ultimately the 
efficiency of our Indian Government. Ili.s own special duties are so 
numerous and so various as to bewilder the outsider; and the work of 
his subordinates, European and NatiA'e, largely depends upon tlie stirn- 
nlns of his personal example. His position has been compared to that of 
the French Prefect, but such a comparison is unjust in many ways to tlie 
Indian District Officer. He is not a mere subordinate of a central 
bureau, who takes his colour from his chief and represents the political 
parties or the permanent officialism of the capital. The Indian 
Collector is a strongly individualised worker in every department of 
rural well-being,^ with a large measuie of local independence and of 
individual iiiitiative- As tluj name of Collector-Magistrate implies his 
main functions are tAvo-fold. He is a fiscal officer, charged with tlie 
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c^lection of moht brandies of Ih^rovenue, but is concerned with the 
nuanifold relations existing between Government and the agricultural 


classes, which represenF two-tlur'(Ts“7)f 'tlie"lotal~ population of llntish 


India' Thus ho is concerned with questions relating to the regislra- 
tion. alteration, relinquishment or partition of land-holdings which 
pay revenue direct to Governnicnt and in the greater part of India, 
has to deal in these respects with an immense number of 
petty peasant-proprietors. He i.s likewise, in most Provinces, 
concerned with the arljudication of disputes betwe en land-lords 
and tenants and also with the admi nistration o f est ates_iaken 
under tlie management of the C ourts of W {wds. * lie has to keep a 
careful watch over tlie general circumstances of his district, and in 
times of famine or severe agricaljtural (hstress, ho is responsible for the 
administration of relief and other remedial measures. He also deals 


with the grant of loans to agriculturists, and with the preparation of 
agrictdtujul and^otlieiystatistics ; and he has a g eneral control oy .ci:^tlie 
wqrldng of the Forest Department. in„his . district, in so far as this 
touches on matters atfecting the economic or other interests of the 
peolde. 

It is his duty to guide and control the working of municipalities 
and he is often the actual clminnan or presiding officer of one or more 
of these, lie usually, also, presides over the feti’ic t bo ard, which, 
with the aid of subordinate local boards where such exist, maintains 
roads, schools, and dispensaries, and deals with vaccination and 
sanilaiy improvements, in l ural areas. Finally, he has to f urni Bli Jn- 


colieotion of the revenue fjom the land and other sources; he is also a 
revenue and criminal judge both of first instance and in appeal. 4^ut 
his title by no means exhausts his inultifarioiis duties. He does in his 
binaller local sphere all that the Home Secretary superintends in 
England, and a great deal more, for he is the representative of a 
paternal and not of a constitutional Government- Police, Jails. Educa- 
tion, Municipalities, roads, saidtation, dispensaries, the local taxation 
ana the imperial revenues of Ids district are to him matters of daily 
concern. He is expected to make himself acquainted with every phase 
of the social life of the natives, and with each natural aspect o^ the 
country. He should be a lawyer, an accountant, financier, and a 'ready 
writer of State papers. He oiiglit also to possess no mean knowledge 
of agriculture, political economy, and engineering.” 

* In Bombay and the Central Provinces, Commissioners of Divisions 
arc Courts of Wards in their respective jurisdictions. In the other major 
Provinces, except Burma, where there is as yet no Court of Wards tho 
Court is the Board or Revenue or ■ Financial Commissioners to the 
Province, 
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fominUon^onjill important oconrronces in tlie district anti lie is called 
upon to advise on any general schemes affecting it which may be tinder 
consirleration. 

As District JIagistrate, he it. responsible lor all matters affecting 
the peace of the district, and exercises a general supervisiou over the 
local police officers, while be controls tiie woiking of subordinaie^ri- 
minal courts, and has himself a cert ain amount of ori^tmljunhiggellate 
majesterial w ork.* 

Each distiiet is nsuallj' split np into a number of sub-divisions 
which are in cliarge either of junior officer.s of the Indian Cu^ Service 
or of officers of the ‘ Provincial ’ Service (Deputy Collectors or extra 
Assistant GoinmissionersOt. The functions of these snb-divisional 
officers, who are all Magistratee as well as revenue and executive 
fnctionaries, v,ar yjn d jffercnt^Pj;ovinces. They are m ost develo ped 
in Madras and Bondiay, where the sub-divisional officer exercises 
witliin his own charge, most of the functions of a Collector, subject to 
supervision by and appeal to, the latter. Save in Bengal and Eastern 
Bengal there are smaller sub-district units, atlyed taluqs or tnbsils, 
administered by tnhsildars who belong to the .subordinate service. J 
These officials are, in general, under the immediate control of the' 
sub-divisional officer, where there is one, and they and their assistants 
(deputy or naib tahsildars, revenue inspectors, Kanungos etc-) are in 
direct relations with the cultivators and the village officials. 

In all the major Provinces except Madras, the districts are' 
grouped into divisions, each of which consisting nsuallj’ of from four 
to six districts, is under the general superintendence of a ConuniHsion - 
er, who also acts as n Court of appeal in revenue cases. 

In Boi nl^-,_t here is tm i ntermediate~.antliorhy_^ii^ w^n Commis- 
sioners an_d JJiaJ,igc.al^oy^mnent and the same condition has hither- 
to applied in the Centr.al Provinces, but here tlie appointment of a 
Financial Commibsioner has leceutly been sanctioned- In ^ot lmr J^o-, 

* Stops are now being taken, in Bengal and Eastern Bengal, towards 
the dissociation of Collectors and other executive officers from criminal case 
duties. 

t la Bengal and Eastern Bengal the head-quarters sub-division of the 
distriot is in the direct charge of the Collector, and in the Punjab there 
are but few sub-divisions. 

I These units are called circles in Assam and townships in Burma; 
and the officers administering them are styled sub-deputy collectors in 
Assam, inyooks in Burma, mamlatdars in Bombay proper, and muklityar- 
kars in Sind. 
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vinces, there , . ,iq snch fin^Ji'termedmtP^anlliorifyj 7 th.. a Board of 
Revenue ^or a single Financial Commissioner, as in the Punjab and 
Burma)— which in subordination to the Local Government, controls 
the work of Commissioners and Collectors and the general adminis- 
tration of the Province in levenne maiteis. 

Priginally Collectors and their subordinates were lesponsible 
for almost all the administiative work of their distucls, subject to the 
superintendence of Commissioners and Board of Revenue. During the 
last 50 years, however, separate administrative departinent^aTC^ been 
gradunllj' evolved, the most important of which are those dealing rvith 
Public Works, Education, Police, Forests, Medical Administration, 
Sanitation and Prisons. These departments have their own separate 
staffs and heads in each Province, vis. ; — 

Chief Engineers for (a) Irrigation and(b) Ordinary Pirblic Works ; 
The Director of Public Instruction ; The Inspector-Gener.al of Police ; 
Conservators, or, a Chief Conservator of Forests ; 

The Inspector-General of Civil Hospitals, (Surgeon-General in 
Madras and Bombay), the Sanitary Commis.sioner *; and tire Inspector- 
General of Prisons, t 

The Inspector-General of Police is often an Indian Civilian, but 
otherAvise, the head of each department is usually drawn, either locally 
or by transfer from another Province, from the departmental service. 
Tliese departmental heads are in direct subordination .tp^the JLopal Gov- 
ernmentj- As already stated, the Chief Engineers for Public Works and 
also Secretaries to Government; the other heads of departments address 
their reports and letters to one or other of the Civilian Secretaries. § 


* Outside Bombay, the Sanitary Commissioner works largely 
through the agency of f he District Medical Officers, who, for medical 
work, are subordinate the head of the Medical Department. 

+ Thc’’c are also Inspectors-General of Registration ; but in most 
Provinces this function is combined with the management of some other 
department. When there is extensive famine in a Province, an officer, 
drawn from the Indian Civil Service, may be appointed to act as a 
special Famine Commissioner, under the Local Government. 

% Except, as regards forests, in Madras and Bombay, where conser- 
vators of Forests are under the Board of Revenue in the former Province 
and under the Revenue Commissioners in the latter, 

§ In the Punjab the Director of Public Instruction Is also ex-offldo 
Under Secretary for Education, and appears in that capacity to submit 
cases direct to the Lieutenant-Governor, while the Inspector-General of 
Police is also an cx-officio Under Secretary to Government hut subordi- 
nate in that role to the Judicial Secretary. 
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Ar regnrdfi th e dislrict Rtaffs' of I hesp depiirtments, ihe Collector 
and Districi Jlagistrate, ns already noted, li aa a general outside co n- 
trol, in non-t echnical matters , over th e woflc jjf . tlnxJLocal-£olicg~ft'^*^^ 
Forest Officers; he is responsiljle for t lic liiiimr jail s ; and principally 
in his capacity as P resident of t he IjistricitJloard (and in some Provin- 
ces also of Municipal Councils), thg^litJfifia^lSSiJSBff'sd^vitljUluesHons 
Qf.sauitaliuiUJJiedical.^XlIirfAhnLeJQipiCplar.jve.dHCation. lie has much 
less concern with the operations^j[}£l)i«.Jlublic.3yprks_lleRnrtinent, and 
with those branches of education which are under the direct control 
of the Department of Public Instruction; and the principal local officer 
of these two departments (Superintending and Executive Engineers and 
Inspectors of Schools) have charges which do not necessarily correspond 
with district or divisional limits. 

There are othe r heads of dopat tments who are members of the 
Indian Civil Service, and wl»o work in closer connection with the 
ordinary district staff, tiuough whose agency a great deal of tlie work 
which they have to supervise is discharged. The chief of these are the 
Commissioner of Excise, the Director of Agricnlture, the Director of 
Land Records and, in some Provinces, the Commissioner for Revenue 
Settlements. These officers ore under the Board of Revenue or Financial 
Commissioner, where either exists * 
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CHAPTEE VII 

LOCAL GOVBENMENT 

We may now turn our attention next to what is, from th e 

constitutional point of view, the__ more 
Modern Boards - 

and ancient Pun- nnportant subject of the organisation oi 

chayets hoards, municipalities and other local 

authorities in India. It has to be remembered that though 
the social and historical conditions which have determined the 
present state of insufficient development of local self-govern- 
ment in India have often heen discussed, sufficient stress has 
not always been paid upon one important fact in connection 
with the history of local self-government in India. It has 
often been wrongly assumed to begin with, that the traditional 
sentiments of the community and their habits of co-operation 
are against the formation of local self-governing bodies 
whereas in fact the oldest units oi-V local self-government in all 
history and among all civilized communities, the unit to which 
all other modern political organisations could be traced, was 
found in its vigour of life in this country, when it had ceased to 
exist or hkd heen superseded long ago by other centralised insti- 
tutions in other countries. The ancmnt.^ffilage corumunity or 
the panchayet was^„d^berately_._d^mtegirat^ byJhe_adoption 
of the administrative measures of the East India Company in 
India in the eaij;y_jpart„pf though the 
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umvisdom of it was perceived later, no atte mp^was.^g'^e, to 
revi ve it as a unit of local gover nment 
eighties .ofjhe lasjc^nt ury, when steps were first taken towards 
introducing measures of local self-government in India. As 
usual, the p roce ss in British I n dia began fro m abov e and it was 
only after the exhaustive inquiries of the Eoyal Oomnaission on 
Decentralisation two years ago that it was found that to ensure 
the rapid and permanent improvement of local self-government 
in this country, it.is^neoessaryjo^build^ it^up, froni^ the^ottqm, 
that strenuous efforts ought to be made to revive and resuscitate 
the old village iianohayets aud turn them into useful units of 
local administration on modern lines. 


Before proceeding to consider the characteristics and 
tendencies which local self-governing institu- 
Modern*^ ^Local tions in India exhibit, it is necessaa’y to 
trace briefly the history of the successive 
measures by which they have been establish- 
ed and their constitution and functions developed or modified 
from time to time. 


I The beginnings of local self-government in India are in 

„ . . , some resiiects similar to those of ITrance 

Origin in do-con- . , , 

centration rather and Prussia| in that they started after the 

lisaMoiT building up of a consolidated and powerful 

State by means of a great bureaucracy direct- 
ed from a single centre and pursuing a uniform policy. Local 
institutions in both cases mainly have thus owed their origin 
to the will of the central authoiities and were nrimarilv 
o reateq. jor Jhe purposes of their administration. They were 
treated as a gencies not so much for the decentralizatio n of 
adinjmstrjijiiyn-JunQkiQus, as,„for what Continental authori- 
ties describe a s de-concentration of authori ty. These delegations 
of authority which have been rendered necessary in India from 
time to time, took the form of entrusting them to purely stjpen- 
dia]:y_milifiials, then t o committees of ofi i oig. ls in particular 
localities and then to co mmittees com nosed^pajriy. ofpgriplfi 
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ai^, partly of unprofessional meinbers, n omin ated by the central 
authority or selected by the localities or local autboj’ities. 

The system of municipal administration bad a much earl ier 
origin in the Presidency jpwns than in the 
Charter 1687°^'^*^*^^ interior of the country. It was first gi'anted 

to Madras by a Ro yal C h arie r in 16^|^wliich 
resulted in the establishment of a Corporation and Mayor’s Com-t 
with powers to levy tax es and to try both civil and criminal 
cases. In 1726 a I^Iayor’s Court witli Aldermen was established 
in each of the Presidency towns. But little was done to introduce 
municipal institutions generally in the territories acquired by the 
East India Company though the Charter Act of 1793 contained 
statutory provisions.„as ^to.jnunicipal administration in the 
Presidencies. Between the years 1840 and 1853, the constitu- 
tion of the municipalities was widened and elective principles, 
to a limited extent, \vcrc introduced. But in 1856 all municipal 
functions were concentrated in a body corporate, consisting of 
three nominated and salaried members. Till the j^ear 1861, 
the system of municipal government was the same all py gr 
India, but with the passing of the Councils Act in that yea r, it 
was remodelled by enactments local legislatures, thus from that 
time varying in difierent provinces and leading t hrough a seri es 
of Acts to those no\v in force. The system of election^of re xne- 
.^sentatives by the ratepayers was first established i n Bombay in 
1872 , in Calcutta in 187 7 and in Maj^'as.,ip-1875- 

Ou tside the P' ^’idency towns, therefore, whose local self- 

, . , government is complicated by the indroduc- 

t5egin.iui.gs of _ ... , 

In.cal Institutions tion of British local institutions from the 

in. ISi'i outset, tbpre w as practically no attemp t.at 

creating municipal institutions be for e 1 842. In .^at^ear, an 

Act was passed apidicable to^engal to enable the inhabitants of 

anj* idaee of jiublic resort or residence to make better provision 

for pur-poses connected with public health and convenience. An 

Act oJ'JLSpQ extended this law to ji he wholq _of_Bijfeb^Jr?dia and 

provided for the constitution of Ton-n Committees and the levy 

by them of certain indirect taxation. This Act was only.pf..w&fi 
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enabling kind and was very little availed of by the inhabitants 
oTio^iti^ In the Presidenc^:_of Madr as, however, the germs 
of local self-government were laid by t he early yoluntaiy a .s^ocia- 
tions formed in th p^sixtjs 5 ^ 9 l.t]ae 4 asi;,jieq^urrHylhe 
and ojiulent classes, for maintaining the sanitation and health 
of urban areas. The Government ass isjed these associations 
by contributions of sums equal to tliose realised by them by 
private subscriptions. In 1863-64. there, we re gix . such, assoeia- 
ikma. 

The difficulty of discharging primarily local functions by 
agents of the central authority grew enor- 
mously with the establishment of settled 
government in the year 1858, while the,g;GJtx; 
financial difficulties of the government pointed to the need for 
devolving local resources and powers on local unpaid authorities. 

The need for more extensive municipal measures was pointedly 
referred to by the Army Sanitary Commission in 1863 in con- 
sequence of the general unhealthy condition of towns in India. 
T he-Towns Improvement Acts of 1865 %vhich were passed for 
the different provinces, provided for the appointment of Commis- 
sioners to manage municipal affairs and authorised the levy of 
various taxes. As measures of local self-government, the Acts 
did not proceed far ; but they were o j great service i n improving 
the sanibai'y condition ol towns. An Act passed in 1863 attemp- 
ted to bring education witliin the province of local functions, but 
did not succeed, whil e an A ct "passed in 1866 for the first time 
authorized the levy of a local rate for providing the funds 
required for popular education, roads and other objects of a local 
character in rural areas. 

The policy which was thus begun by such incontinent steps 
was reviewed comprehensively in cormec- 
tralization andLorai decentralization of finances in 

Finance - India carried out tmder Lord Mayo’s scheme. 

I Lord Mayo effected the separation of Pro- 
vincial from Imperial finance and pointed to the need also of the 
separation of purely local from Provincial finance — a separation 
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which was completely effected only five years ago. In indicating 
the necessity for local self-government, he laid d own in his re- 
solution of 1870 as follows : — “ Local interest, supervision and 
care are necessary to success in the management of funds devot- 
ed to education, medical charity and local public works. The 
operation of this resolution in its full meaning and integrity will 
afford opportunities for the development of self-government, for 
strengthening municipal institutions and for the association of 
Natives andEui'opeans to a gi’eater extent than heretofore in the 
administration of affairs.” 


The “Towns Improvement Act” which was passed in 


Lord Ripon’s 
comprehensive pro- 
posals, 1882 


IB'n did much to provide for the admini- 
stration of local affairs in towns and muni- 
cipal areas, particularly in respect of health 


and sanitation. But though, as the resolution of 1882 observed , 
considerable progress in the direction of local self-government was 


made from 1870 onwards and a large income from local rates 
and cesses was realised, the management of which was freely 
entrusted to local bodies, there was stillja greater inequality of 
progress in different parts of the country than local circum- 
stances seemed to warran^ In many places, services admimbly 
adapted for local management were reserved in the hands of 


the central government while charges were levied on munici- 


palities in connection with matters over which thej'’ had no exe- 
cutive control. |ltwasin Lord Riiion’s time, therefore, that the 
first really important and decisive step was taken in respect of 
local self-government by placing it on its true basis, not merely 
as a means of devolution of authority in administration and in' 


decentralization of financial resources, but as a means of popular 


and iralitical education by means of which alone progressive 
communities could cope with the increasing problems of govern- 
ment.' The famous and memorable resolution of Lord Eipon 
on local self-government in India, which will be found in the 
Appendix, laid down principles which are still being can’ied 
out into practice and should be studied by all who desire to 
have a correct grasp of the real value of local self-governmont 
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to this country. Subsequent progress in local self-government 
has not been of any far-reaching character so far as its political 
and constitutional value is concerned, but jthe principles on 
which local self-government has proceeded in this countrj=- have 
not been uniform, nor do they follow entireli’' those which form 
the chief distinguishing features of local government in England 

Local Government in England exhibits certain funda- 
mental characteristics which it is necessary 

Glia\;aGtQtistics o£^ . i ■ -j- 

Local Government for the Indian student to bear in mind m 

in England order to understand some of the features 

imparted to local institutions in India by the legislative measures 
of the central government. ^In their authoritative book on “ Local 
Government in England.” Messr s Bedlich and Hirst have defined 
“local government” generally as “the carrying out by the inhabi- 
tants of localities or by their elected representatives duties and 
powers with which they have been invested by the legislature, 
or which devolve upon them at Common Law.” 

This definition therefore, postulates the first feature of local 

government in England viz., thatlthe right 
Local bodies in n i ic , • t-, , I . 

England possess in- Self-government in England is not a 

herent and indepen- move creature of express legislation but is an 
dent powers . . . » 

immemorial right at Common Law jinherent 

in every citizen of a locality in the administration of local 
affairs. Much the larger part of the national administra- 
tion in England is thus carried on by local authorities 
under the control, of course, of the central govern- 
ment, |Tbe second is that this control exercised over the local 
authorities by the central government has always assumed the 
form of an authority expressly derived from Parliament by 
legislation and enforceable not by the discretionary authority of 
the executive government, but by the judicial decisions of 
the courts of the land unless the legislature, as it has done in 
recent times, expressly armed the executive with discre- 
tionary authority.! As e ven in such a case the legislature is 
in itself but the embodiment of the will of the nation, the 
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principle of self-government is supreme as -well in central as in 
local affairs. The third figure, which is a consequence of the 
first two, which local institutions exhibit in England is what 
has been described by Sir 0. P. Ilbert in a letter to Dr. 
Eedlich in the following words : — “English Local Councils, ” he 
said, “ whether Chunky Councils and Borough Goimeils or District 
Councils, are public bodies discharging public functions and 
exercising their powers on lines and within limits defined by 
Parliament ; but they are i ndep endent bodies — nob agents — as 
every English Minister knows. "They decline to take ordei-s 
from the central executive ex cept in the limited class of cases in 
which the legislature has conferred on the executive powers of 
interference. ” 

In the case of Continental countries like France or Prussia, 

whatever mstitutions of local self- 
Contrast with . , , . 

Continental institu- government may have existed prior to the 

Hons of hureaucra- regime of the absolute monarchs of the 
tic origin ° 

18th century, they disappeared with the 
growth of despotism. Consequently, when the countries, 
on the mainland of Europe threw off the yoke of absolute 
iTile and established for themselves constitutional forms of 
government, the development of local institutions proceeded 
by express enactments of the legislatures. But the administra- 
tive traditions of Continental countries, coupled with the 
absence of the self-governing impulse W'hich had long dis- 
appeared, did not lend themselves to the investment of local 
authorities v/ith thai; power or that form of self-government and 
self regulation which exists in England. The history of both 
France and Prussia is, as has been observed before, the record 


of the building up of a consolidated and powerful state by means 
of a great biu’eaucracy directed from a single centre and pursuing 
a uniform policy, and so in both countries, the people became 
accustomed to look to that centre’, to the monarch and to his 


officials for guidance in all their affairs. f^When the local institu- 
tions were started or revived, it was at the will and for the purpo- 


ses of the central authorities and so both in France and Prussia 
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local self-government is regarded rather as a gift from above 
thaTi as an inherent right. Hence it is naturally weaker in tliese 
countries than in England. | 

|rn the second place, Continental governments have made a 
careful separation and classification of public services into local 
iurd central and all local affairs arc a dininistored by thr ee 
agents, I namely official agents or ser\^ants of the bureau- 
cracy acting singly, and in committees, secondly com- 
mittees composed partly of officials and partly of unpro- 
fessional members selected by_ local authorities and approved 
by the Central Government and, lastly, the pvu'ely elected 
authorities called into being for other purposes, being 
made to act as agents for the Central Government. The effect 
of this arrangement is that local authorities are more or less 
treated as agents for tlie Central Government and answerable to 
that government rather than as statutory bodies administering 
tlie powers legally vested in them and liable to be questioned 
only in a court of law, the authority of the Central Government 
being limited only to that of general supervision, guidance and 
advice. 


Considering local institutions in India in the light of these 
facts, it will be seen that the Indian Govem- 

stifcuMons,^°°*imrUy though unconsciously, has pursued 

bureaiicrafcio, partly policy os cillating between tliat which the 
"o\xr^nmg traditions of self-government have impelled 

Englislimen to adopt and that which the 
tendencies of bureaucratic methods led tliem to. Indian local 
bodies, whether they be the rural unions and boards or the 
municipalities, mofussal and metropolitan, are similar to Eng- 
lish local bodies in thatj tbey are public bodies dischai’ging public 
functions and exorcise their powers on lines and within limits de- 
fined by the legislature. They owe their origin therefore to express 
creation by means of specific enactments whose interpretation 
rests in the hands of the courts of theland\ But as the framing 
of those enactments was in the hands of those accustom- 
ed to bureaucratic sway, the objective of these laws was 
16 



122 


THE INDIAN CONSTITUTION 


circumscribed -with the result tliat both |the coustitution 
and the functions of local authorities in India have been 
rigorously limited and defined and but too cautiously extended. 
At the same time, the power of interference of the central 
executive was legally widened so as to admit of a very minute 
control, whenever necessary, of the operations of these bodies.| 
The result has been a medley of powers^ and duties, discre- 
tionary and obligatory, distributed between the central and 
local authorities in a way which left not much room for that 
popular and political education which, in Lord Eipon’s eyes, was 
the main justification for the introduction of local self-govern- 
ment in India. 

The policy of control in the initial stages of the path of 
local self-government would not necessarily be a disadvantage 
if the object that is kept in view is not mainly that of efficiency 
but of steadily developing faculties of self-government in local 
areas so as to eventually and inevitably leave the management of 
local affairs in the hands of the representatives of the citizens 
of the Iocalit5^ |The latter object often -times militates against 
the former and the conflict between the claims of efficiency and 
of popular government has not been reconciled in this country in a 
consistent or uniform manner. After Lord Eipon’s time, the 
tendency has been mainly to place the claims of efficiency above 
those of popular education^ and this has, in tima, reacted on 
the constitution and functions of even the Presidency munici- 
palities which, throughout had taken their cotirse on the lines 

of„Englis)i local institutions. 

/ 

Th<’ origin of 1 he Piesidency municipalities in India leads back to the 
period of the development of boroughs in England in the seventeenth 
century, when town and borough corporations w’ere being established 
in England by charters from the Crown in the time of the Stuarts. 
Madras was one of the earliest of such corporations of the Empire. It 
was in .4687, that James II conferred signal favour on the East 
India Companj' by giving them the pow'cr to establish bj' charter 
a corporation and a Mayor’s Court in Madras. Sir Josiah Cl)ild, tlie 
celebrated governor of the Company in those days appreciated this 
favour in its true light as the only means of solving the difficult ques- 
tion of towm conservancy which, by that time, owing to the brisk 
trade of the company round Fort St. George liad become a matter 
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|These corporations established in Madras, Bombay and 
Calcutta bad, in their earlier days, a continuous history of corpo- 
rate life and administration to the same extent as that enjoyed 
by corporations in Bngland, but with the establishment of 
Legislative Councils in India on a firm basis, invested with what 
may be called plenary powers of legislation, the constitution 

of urgent iinpoitance. U is useful to recall the Avoids in which the 
Biieetois of the Company described the steps which they desired to be 
taken in establishing the Corporation and Mayor’s Court in Madras, as 
it lays down princli?lgs .of ecmal right s of Indians ^au£^:^OTpeans, 
alike in the clearest manner. The impetus'wl'ucIT^was'^ven by the 
Court of Diiectois in this behalf and the motives and intentions which 
actuated them iu so doing are somewhat mixed but yet noteworthy. 
They -wTote as follows; — 

“ If you could contrive a form of a corporation to be established 
of the natiA'e.s mixed witli some Englisli freemen, for aught we know 
some public use might be made thereof, and we miglit give the 
members some privileges and pre-eminences by charter under our 
seal that might please them as all men aie naturally with a little 
power, and we might make a public advantage of tliem, without abat- 
ing essentially any part of our dominion when we please to exert it. 
And it is not unlikely tliat the heads of the several castes being made 
Aldermen and some other Burgesses, with power to clioose out of 
themselves yearly their Mayoi and to tax all the inhabitants for a 
Town hall or any public buildings for themselves to make use of, your 
people would more willingly and liberally disburse five shillings towards 
the public good, being taxed by themselves than sixpence imposed by 
onr despotical power (notwithstanding they will submit when A\e 
see cause), were government to manage such a society as to make 
them proud of their honour and prefeiment and yet only ministerial 
and subservient to the ends of government udiich under us, 
selves. We diiect nothing posith-ely in this but refer it to your 
consideration, and if you think it may ledound to the public good, and 
that you may bettei adopt it to the good of the place and the establish- 
ing of our absolute power over it and imlo some similitude to the 
forms of such like corporations in England where theie is always a 
governor, a snpeiioi power, and a garrison we have thought fit to send 
you a copy of the late ohm ter granted by llis Majesty to the Boiough 
of Portsmouth rvlieie Sir John Biggs (Judge of the new Couit of 
Admiralty at Madras) rvas leeoidcr and understands well not only the 
constitution hnt the Avay of proceeding it. We conceive their Comt 
hooks must always be in the English tongue and the Town cleik must 
always be an Englishman tliat can speak Portuguese and Gentoo, and 
their recorder must be the same. We tlrink it convenient that, in the 
comt of Aldermen, being 12 besides the Mayor, there should never be 
above three English freemen and three Poituguese ; the other seven to 
be Moors and Gentoos.” (Despatch of 16-6-1687-) 
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. and functionb of t heso bodio< Jmve Ixjou remodellcfl from f imc to 
tiuiewith thcicsult that their selt-govcniing chamcter has ]>een 
anat-crially altered and except for (he form of tlioir old consiilu- 
lion and a few privileges still left, they are luoie or loss subject to 
the same control of tlie Central Govonnnent \Yhicb tlic mimici- 
paliliesand local bodies established by the legislation of 1885-8G 
are now under| 


The local Institutions of Dritisb India may be classitied 

as in England, into rural aird urban bodies, 
caiion” of Indian Tlui'" rui-al boards, as they are called, consist 

local institution- present of unions wliich provide mainlv 

Kurnl and urban 

for sanitation, conservancy andi)iiblic health 
of tlie more imiioit ant and iiopulous of the villages or the loss 
important town'^. They arc generally under the control of the 
taluk or sub-district bjoards which are, what we may call, the 
normal local adminislrativc units for rural areas in all the pro- 
vinces. The jurisdict ion of the lal uk board s extends to one or more 
taluks, accoiding to the requirements of each taluk. AIxjyo the 
taluk boards are the district boards constituted for each dis- 
trict possessing a general control over the local administration of 
tlio district. In the urban or municipal areas all ilirough the coun- 
tiy, have been established the municipal councils, \\hich except 
in Bombay, arc unconnected with the boards of tlie districts or 
sub-dist riots in v Inch they are. This system of local bodies has 
not lioen fulK introduced in .some provinces, such as Assam, the 
!\oith-\Vcst Frontier Province, and in certain other stray areas. 
Theie sue hc-,i 1> - -t'-''al and particular local authorities like 
the poll trusts of Bombay. Calcutta, Madras. Bangoon and 
Kaiachi \shiF aie in\e-ted wil i> sl.atuloiy administrative iK)vw'r-= 
in resjKJCt of f tie auu ol theii poits, and there are the caiitoninents 
nhoco local all'nii', aie administered under the pro%isiou= of the 
C.imoninent Code-. Both of liie-e institutions ve ma^ leave 
oui of consideraliou as of an exccptionttl character and no! 


' In the United Prf.incts the buialtcr tov,ns are sor,-uUito! uiio 
.n-c called d .Vreas" I’.lie'c iniinicti>.tl functions arc rft rnud 

tr, nomiti.atcd committees. 
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General features of 
their constitution; 
official and non- 
official elements, 
nominated and 
oleoted members 


directly connected with the general growth of local self-govern- 
ing institutions within the country. 

In the constitution of these corporate bodies, in whom have 
been vested the local functions pi'esenlly to 
be referred to, certain general characteristics 
may be noted. In the constitution of every 
board or council or trust, as the case may 
be, there are two elements called the official 
and the non-official. The official element is composed 
of both members cx-officio, c.i. holding office in virtue of their 
official position ancl authority in the locality, and those who 
are nominated by the Central Government to reirresent its inter- 
ests on that body. The offici al elemen t exists in varying pro- 
portions in the various loci^Tbodies which have been constituted, 
but it i s gen erall y of a sulls tant ial cha racter. It is found in a 
much larger degree iu,the^rural„andj3i5fcricfe.boards than in the 
mirnicipal conneils. The non-official elemen t in those bodies 
again consists of two parts, that comprising the nommated section, 
that is, of non-officials who are appointed to the coxmcil by the 
Government without re fererree to any legal qualification or claim, 
and that comprising the elected element consisting of those 
chosen the votes of qualified voters of the constitueueies in the 
local areas, j The elected element again is found in the largest pro- 
portion in the Presidericy corporations or municipalities, and in 
a smaller and a greatly var’^nng proixrrtion among the different 
mofussil municipalities of the various provinces.{ The propor- 
tion in which the ofiicial and non-official elements, as well as the 
elected and the nominated elements, are represented on local 


bodies generally, has, t o some exten tjjeen regulated by statutes. 
But it is unnecessary to refer to this, inasmucli as, so far, there has 
been no teucleney to pvepondoi ate both the non-offieial and the 
elected elements in the.se councils and boaids.|Geuerally speaking, 
the bulk of the municipalities in the kladras Presidency and in 
Bengal, possess elective privileges to a greater extent than in 
other provinces where a large numlrer of municipalities do not 
possess a substantial elective element. I 
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Their Chairmen 
and Presidents: elec- 
ted, nominated and 
ex-officio 


Provinces and Bengal,| 
the constitution of these local bodies 


The executive head or presiding officer of the councils and 
boards is styled the president or chairman. 
In all the provinces, the president of the 
district board is ex-officio the Collector of 
the district and its chief executive head. 
In regard to the taluk boards, the Revenue Officer of the 
division is usually the ex-officio president, though the Local 
Boards Act seems to have contemplated the appointment 
of a non-official president more generally than has till now 
been done. In regard to the municipal councils also, the 
original scheme of 1882 contemplated the election of a chairman, 
who would generally be a non-official, jbut the only provinces in 
which there has 3 ^et been a large proportion of elected non-official 
Chairmen are Madras, the Central 
Further details as to 
will be found in the usual official publications, but t he two 
chief general points to note in the constitution of these boards 
are their semi-official character and their gr adation of l ocal a u- 
thor ity as has l^een above indicated. One important advantage 
in this organisation which was long absent in British local insti- 
tutions and has only been recenth’ realised in England, is that 
tliis uniformity ^of lc^l authorities and their gradation permits 
ol a single local aixthority in each local area small and large to 
whom may be entrusted the discharge of all local functions. 

The local functions entrusted to the boards as well as the 
councils and corporations have so far been of 
a limited character. f Munic ipal functions 
are usualR' classified in official language in 
India under the heads of public safety’, health and convenience, 
roads and sanit.ation, and luiblic instruction and education, 
and under these heads the achial duties i)erfoimed bj* local 
Ijodies have vaiied verv much in the different lao^incesi 
Generally speaking, the maintenance of roads, bridges andother 
public places, the control of sanitation and the provision of 
medical relief as well as other questions connected wifb public 
health and eonservancj% the aiding as well as the supeiwision of 


Functions 

control 


and 
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education ebiefly elementary, the supply of good drinking water 
and the improvement of the sanitary and general condition of 
towns are all functions \Yhich, to a larger or smaller degree, have 
vested in the various municipal councils. Tl ^e primai y duty of 
the local boards has usually been deemed, owing to historical 
causes, to be the maintenance and improvement of the means 
of communication, that is, of roads and bridges. Other 
important functions, however, have been gradually added to 
them, such as medical relief, drainage and water-supply, and 
sanitation, education and, the provision of other public require- 
ments such as pounds, terries, markets, etc. 

In respect of these functions general^, it may be noted 

that the Acts which gave birth to these 

Limited exten- , , , - “ — 

sion of functions i nstitutions m 1 882 contemplate d a ve ry 

control^sincri882°^ wide exten sio n oi t he jy as well as of th e 

resources of local bodies. While providing 
for the oliligatory performance of a certain minimum of functions 
of the kind referred to above th ey also provided for as larg e and 
wide an expansi on of such functions and resources, at the instance 
of the local Governments, as could be conceived to be ‘of benefit 
for the locality in any way or to promote the safety, convenience, 
comfort and well-being of the local areas concerned.’ In actu al 
pr actice, h owev er, the minimum li ne draiY nJias^jUQt-been.^ap- 
lireciajil;'^ exte nd ed so fai at the instance of the Central Govern- 
ment. One other characteristic of local bodies in India may be 
noted as illustrating the influence of British legal and constitu- 
tional ideas, viz., that involved in the legal relationship of the 
local authorities generally to the Central Government. Local 
bodies, in India as in England, can only exercise pow’ers specifi- 
cally entiaisted to them either by the legislature or by the central 
executive autlmrity under powers invested by the legislature. 
All residuar y adimuhtrative powers^therefpre lie in the hands 
of the Central Government. T he res ources of these local 
authoritie s are provided by the taxes and ra^er~^ich^ey 
are empowered to levy on land and buildings, on the practice of 
professions and arts, by license fees, tolls and the rest, by in- 
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come from properties rested m municipalities or boards 
supplemented by grants from the Central Government specific- 
ally assigned for various local purposes. 

^Yitb constitutions, functions and resources of tlio kind 
indicated above, the working of the boards 

Present features municipalities in India has more or 

and tendencies: olTi- 

cinl lending strings less uniformly been under official le adin g 
strin gs. One of the most useful and usual 
ways in which administrative local autliorities work in Eng- 
land and on the Continent has been l)y means of Committees, 
but generally speaking this sp^iesjofjjommitteejivork-has not 
heeu much developed in the ordinary method of work of these 
bodies. | So far as the local boards are concerned, their 
official character is pronounced and their work is usually 
conducted as a liranch of the departmental work| assigned 
to the Collector or the Divisional Officer as the case may 
be, who is its president. The official character of the 
board preponderates not merely by reason of tlie official 
members Init jalso iDy reason of the numljer of nominated 
members jwho owe their position to the official head therein. 
This official management is moreover, in turn subject to 
minute outside control pi-escribed by the rules and regulation's 
of the Provincial Governments. In the c ase of the municipali- 
ties, official control over tlieir constitution or their subordinate 
establishment is less complete, but has usually taken the more 
invidious form of m eticulous inter ference with the pro ceedi ngs 
of_the municipalities and the exercise of the powers of control 
which are to be usually held in reserve. 

The Acts constituting the municipalities and local boards 

Outside, in place of ^0- , in 1881 contemplated the cessa- 

inside, control con- tion of what has been called inside 
templatedin 1884 control by the presence of and regulation 

of business by officials and the councils, and t he, subst i- 
tution of outside control by means of an independent 
audit, inspection and advice, as in England. To this has 
subsequently been added the system of grants -in -aid, a form 
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of conti’ol by the Oentriil Government over local aiitlioribies 
which has lieen the chief means by which outside control 
is exercised in England. Local authorities in 'England have 
usually deemed themselves independent of the control and 
superintendence as well as tlio advice of the central authority 
and only subject to the legal limitations imposed on them 
by the statutes or the common law. '* How little the powers 
conferred by the statute have proved effective in inti'oducing 
efficiency of administration among the local authorities in 
England is well-known to students of English institutions. But 
by -nffiat has been termed ‘ characteristic good luck’, |England 
has stumbled on an arrangement by which almost without 
the notice of political students, a solution has been found in 
the devise of the grant-in-aid.| The National Government in 
the course of the past three quarters of a century has succes- 
sively ‘ bought ’ the rights of inspection, audit, supervision, 
initiative, criticism and control in respect of one local service 
after another by the grant-in-aid of the local finances and 
therefore of the local ratepayers, of annual subventions from 
the exchequer.” The grant-in-aid has proved in England 
tlie corrective element in the administi-ation of local 
business by a local authority entirely in its own way. 
It has been the means of rendering aid to the poorer localities. 
It prevents the cost of government falling upon them as a 
crushing burden and of affording them the counsel and infor- 
mation of wider experience, while it lias also served as a 
means of urging the negligent or apathetic authorities to bring 
their administration up to the national minimum, that is called 
for in the interests of the community as a whole, while all 
local authorities are now the better for an entirely independent 
audit of their accounts. 

jin India, the grants-in-aid have not been developed to 

Both outside and England, but the 

inside control now principle applied in the assignment of grants 
exist in India , , , , . , , 

has been the same.m that every grant is ear- 
marked for the purpose for which it is given and implies also 
17 
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in consequence, a certain measure of control over it reserved 
to the central authority. \ The central authority, moreover, has 
provided an indepe ndent aud it, ■which has of late been given 
free, while it has also provided local bodies with inspect- 
ing oflicers and advisers such as the inspectors of local fund 
accounts, inspectors of schools, sanitary engineers and 
others whoso advice and assistance could he sought after by the 
local authorities. ^The powers of inspection, advice and 
supervision have not however, arisen in India in consequence 
of the financial help which the Central Government has ren- 
dered to the local bodies, but as a part of the close control and 
supervision which, as was observed before, has been a concomit- 
ant and by no means consistent feature of the introduction of 
representative institutions in local areas.| The advice of the 
supervising officers is bound to be taken by the local authorities 
in many matters. Their opinions are final or a necessary irre- 
requisite for measures which the local autlrorities may desire to 
adopt. Whether in consequence of the readjustment of 
financial relations between the Imperial and Pro'snncial Govem- 
, nients and the recent policy of making large gi-ants to mimici- 
'' pal authorities for sanitation and education is likely to reduce 
the process of control by direct interference and increase the 
process of advice, assistance and supervision by means of the 
gi-ants, it is not easy to foretell. 

The Executive Government in this country also possess 

Extraordin.. y certain extraordinary powers in respect of 

powep of control local autlrorities — powers which in England 

over local bodies . „ 

are vested in the hands of Courts. Neglect 

or failure on the part of the local authorities to carry out their 

statutory obligations in England can only be dealt with by 

means of an application to the Court of King's Bench for a 

rvrit of mandamus, which has not always proved effective 

in the case of obstinate and recalcitrant authorities, while 

the powers of the Local Government Board in gross cases, 

though recentlj’^ strengthened, are hardly ever used. 

larger amount qf_jpunitive_^ower, however, is vested in the 
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hands of the Esecntive Government in India -who can compel 
local authorities to carry out their obligations, and in 
default, caiTy them out itself and recover the cost from the 
local authority, while in cases of inefficiency or maladminis- 
tration the Executive Government have the power and the 
entire discretion without resort to adjudication by courts to 
suppress or suspend a local authority. They possess besides a 
power of removal of individual members of these bodies for 
misconduct or for anything which, in the Government’s opinion, 
is likely to bring local administration into contempt. 

The local bodies in India are, nevertheless, as in England, 

^ , , , , , bodies corporate and could be proceeded 

Indian local bod- 
ies statutorj corpo- ag ainst by rate-pay ers for negligence or 

default in the performance of their statu- 
tory duties, and can sue and be sued in the ordinary course on 
all contracts or other obligations arising in civil law. In this 
respect, local bodies in India differ from those of the Con- 
tinent, where they are merely treated as units of administra- 
tion, as agents of the Central Government, claims and remedies 
against whom can only be dealt with under what is called ‘ dioit 
admimstiakf ’ before administrative courts. 



CHAPTER VIII 

THE INDIAN LEGISLATDKES — GENERAL FEATURES 

In dealing with the powers and functions of the executive 
authority in India, we began by pointing 
E^cutive^'^^ fum> out that it was of earlier origin than’ the 
legislative authority. This is true in a 
general sense of all political communities, but it is true in a 
special sense with reference to the origin and growth of British 
Government in India. Logically, no doubt, the making of the 
law is antecedent to its execution arrd to decisions as to its 
meaning, and the legislative power, as J udge Story put it long 
ago, " is the great and overruling power in every free go\ern 
ment ”. Historically, however, it is the decisions of disputes 
and the specific regulation of the corrdirct of the indhiduals 
composing the community by its ruler or ralers, that have pre 
ceded the formuLA.r. of general rules to giride the rulers and 
the ruled. The modern distirrctiorr of governmental functions 
into legislative, executive and judicial — in w’hich the organ re 
presenting the legislative function is regarded as supreme and 
as determining the rorles apirlied by the judicature and can-iec 
into eflect by the executive — did not find its counterpart in t c 
earlier history of communities, as Sir Henry Maine s great 
works have demonstrated. 
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Even in the case of highly developed modern States, it 

would be a serious mistake to imagine that 
Legislafcureb and , ^ t „ 

law-making the Executive orami of Government is con- 

fined to the carrying out merely of what 
maybe strictly termed, Executive functions. No matter how 
explicitly and comprehensively laws are made, they must 
of necessity leave a wide discretionary power in the hands of 
the Executive. To the extent to which the Executive exercise 
this discretion, they are really supplementing express legishation. 
A. more modern development of what we may call the legislative 
side of Executive activity, is the power expressly delegated to 
them by the legislative ofoan to make rules and regulations, to 
determine the details of laws to be enforced. j^Ye may even 
go further and state that in the constitutions of the most ad- 
vanced nations, the legislative function which the strictly 
legislative ojyan of Government exercises, is not that of latv- 
viaUny, but only that of law-sanciionmrj.^ In those countries, 
like England, in which the Parliament ]ja.s developed into 
wJiat the late Professor Seeley called a G overnmen t-making 
o rgan, i t entrus^s^jmqsfc pf^^Uie work^pf ^la-symeaHng^ to the 
Executive in office. Eor instance, in England, it is the Cabi- 
not that really makes the laws ; Parliament, however much it 
may amend, or turn them out of shape, only sanctions them. 
As one writer on Political Science has put it ; “ It is true that 
all the work of law-making is done tn Parliament, but it is 
misleading at the present day to speak of ParUament as the 
legislative body in contradistinction to the Cabinet, which is 
called the B.xecutive, because it leads us to forget that the 
course of legislation (except in Norway) is habitually regulated 
by the Cabinet tlirough its influence oyer its supporters in 
Parliament. ” 

|Tlie possession of large legislative powers by the Executive 

Origin e£ Indian iSi therefore, of much less importance in the 
Legislatures , , 

progress of modern governments than the 

<^>^iAtpQcg.pL^ubsta,ntial responsibility^ fflora-]jin d,constifcutional 

i| Hammond’s ‘Comparative Foiitiob’ CMacmillan] pp. 407, 408. , 
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which that Executive bears to the representatives of the people 
in the legislature or the constituencies. It need be no matter of 
surprise that in India the Executive are possessed of large 
powers, but the historical circumstances which have led to 
it are diffei'ent fi'om those which have led to the same state of 
things in most modern European constitutions. |ln British 
India, as was seen in an earlier chapter, it was origi- 
nally the Executive Government itself that was empower- 
ed “ to make regulations and ordinances,”! for the good govern- 
ment of the factories or territories at first acquired in 
India, “ so as they be not repugnant to the laws and customs 
of the United Kingdom ”. The earliei^ charters and the later 
statutes up to 1853, vested both the executive and legislative 
functions in the same body of individuals. The power of making 
regulations thus vested was at first in clraracter the same 
as that ^vhiGl^ the Executive is invested ^vith by modeni 
statutes. The only laws, properly so called, wliich tlie Gover- 
nors and the Goveruor-Geneial and tlieiv Councils in their 
Executive, as well as in their legislative, capacity, were subject 
to, were the laws of the Parliament in England. [The legis- 
lative and legal sovereignty of Parliament v^ as, as it still is, the 
only theoretical and legal safeguard ag£|.inst the executive 
becoming a law unto themselves.{ / 

But the power of regulation- making in India gradually 
grew as the territories of the British rulers increased, and the 
need for Indian legislation in India itself became imminent. 

i 

Thus, the executive function came early to bh differentiated from 
the legislative function even when both were vested originally 
in the same body or bodies. It was in 1833 that, along with 
the appointment of a Law Member to the Governor-General s 
Council, Parliament declared that the laws of the Governor- 
General’s Council were “ to have the effect of Acts of Parlia- 
ment. ” With the addition, in 1853, of additional members to 
the Council when sitting for the purpose of making laws and 
regulations, law-making became a distinct branch of the woik 
of government in India, and laws strictly regarded as rales 
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enforceable by the Oouvts and to be carried out by the executive, 
came into existence, admirably codified and enacted. 


T he process of joining additional memb ers with the or- 
dinary members “ for the better exercise 
OrdiniuY and Ad- , 

ditional Mcmbcis of of the power of making laws and regulacions 


Councils 


vested in tho Governor-General (or 


Governor) in Council, ' as the statutes have described it, may 
be said to liave begun in 133 3 with the addition of a fourth 
ordinary member to the Council of the Governor-General of 
India, who was not to be one of the Company’s servants, and 
was not to be entitled to act as Member of Council except for 


legislative purposes. '* His duty ” a s Sir Barnes Peacock wrote 
in a minute of 1859, “ was confined entirely to the subiect of 
legislation ; lie had no power to sit or vote except at meetings 
for the purpose of mahing laws and regulations ; and it was 
only by courtesy and nob by right that he was allowed to see 
the papers or correspondence or to be made acquainted with the 
deliberations of Government upon any subject not immediately 
connected with legislation.” This principle of strengthening 
what may be called the legislative capacity of the Governor- 
General in Council received further development. When the last 
Charter Act was enacted by Parliament in it was found 

necessary }to place the fourth or Legislative Member of the 
Council on the same footing jwibh the ordinary members by 
giving him a right to sit and vote at executive meetings, while 
the Conncil w as farther s trengthened in the discharge of legis- 
l ative functions...by the addition, as legislative members, of, the 
Chief Justice of Bengal and one other Supreme Court Judge, 
a nd four othe rs, being Company’s servants of ten years’ stand- 
ing, appointed by the several Local Governments of Madras, 
Bombay, Bengal and the North-West Provinces. The Indian 
Councils proceeded further and provided for the 

addition to the Councils, not only of officials, excluding the 
Judges who ceased to be nominated thereafter, but also of 
nou-officials and fixed at tho same time the maximum and 
minimum number of each. Further changes, large and liberal, 



136 


THE INDIAN CONSTITUTION 


have been made in the constitution of the Legislative Councils 
by the Indian Councils Acts of 1 892 and 1909 which will be 
referred to in the next chapter, |bnt the legal character of ' 
the Councils and of its members has not altered sinccf 
pdarked developments, however, liave taken place in the 
constitutional position of the Councils | towards the peoiole 
of India and the Parliament in England, and of their 
members, official and non-official. The Jegal status of 

the_^additional,jnembers of the Councils, Provincial and Im- 
perial, as defined by sections ten and twenty-nine of 
the Indian Councils Act, is that they are part and parcel of 
the entity called the Governor-General (or Governor) in Council, 
Government in the function of law-making. |lt may in fact 
be said that the executive organ of the State expands itself 
by means of additional members into the legislative organ.| 

I t^seems theref ore both from a legal_ and a constitutional point 
of view to be a misteke to regard the Indian Legislative Coun- 
cils — as Professor Cowell does, in his “ Courts and Legislative 
authorities in India,” — ; as mere committees for the purpose 
of making laws, committees by means of which the Executive 
Government obtains advice and assistance and the public 
derive the advantage of full publicity being ensured at every 
stage of the law-making process.’ Although the Government 
enacts the laws through its Council, lie observes, ‘ yet the public 
has a right to make itself heard and the duty of enforcing them 
belongs to the courts of justice. Such laws are in reality the-orders 
of Government but they are made in a manner which ensures 
publicity in discussion and are enforced by the courts and not 
by the executive.’ Law-making, as has been pointed out alread 5 ^ 
is no doubt undertaken by the executive in most modern states ■ 
and it may lie quite correct to say, as Professor Lowell doe.s of 
the English Constitution, that |it present the Cabinet legislates 
with the advice and consent of Parliament/ Bui^iLjnusJi.Jiot 
be_forgotten that the.OSihiuet is itself but th e cre ature of Parlia- 
ment. an_d constitutionally .responsible, tp„ jt, for all its 
measures of proposed legislation and administration. It 
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cannot be s aid similarly t bat_ in Jn^l^LlbgJ^xecutive^lngislafces 
•■bv and with the advice of the Legislative Cpjincil. In India, 
the Executive is no doubt the authority primarily concerned 
with lavp-making, but ^its^^cpngtitrEional responsibility for 
.measures of legislation exi sts not towards^ the Legislative Coun- 
cils in India, but towards His Majesty’s Governtnent in India 
and the Parliament of the United Kingdom. This has been 
well-explained in Lord Morley’s reform despatch in order to 
deduce therefrom the principle adopted in the constitution of 
the Imperial Legislative Oouncil, of creating a standing official 
majority. “ It is an essential condition of the reform policy " 
wrote Lord Morley, “that the Imperial Supremacy shall, in no 
degree, be compromised. I must, therefore, regatd it as essential 
that your Excellency’s Oouncil, in its legislative, as well as in its 
executive, character should continue to be so constituted, as to 
ensure its constant and uninterrupted power to fulfil the consti- 
tutional obligations that it owes and must always owe, to His 
Majesty’s Government and to the Imperial Parliament.” 

jlndiau Legislatures are not mere committees of advice. The 
Legislative Councils of India are, however, legally as competent 
law-maldng bodies with plenary powers as the legislatures in 
many of the self-governing colonies, subject of course to the 
veto which is reseiTed on behalf of the Crown in theExecutive.| 
The control of the Executive over the Legislatures in India 
may of course be said to be in practice as complete as the 
control of the Legislatures over tlie Executive is in the colonies. 
But it is as true of the Indian Councils as of the Imperial 
Parliament to lay cloum that a bill or project of law cannot be 
introduced except by a member of the Legislature and any 
member can introduce a bill. When a member of Government 
introduces a bill, be does so not as a representative of the 
Government, but as a member of the Legislatm’e to which he 
belongs. |L0gally, there is no difl’ereiice between a Govern- 
ment bill, and a bill introduced by any other member.| The 
control over legislation which the Executive Government has 
obtained in democracies is due to their being the servants of th^ 
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Legislature and the repositories of the authoritj' of the ultimate 
sovereign, viz,, the electorates of the country. |The control of 
the Executive over legislation in India is established on no such 
poiDular support but upon its ultimate responsibility to the Impe- 
rial Parliament in all Indian affaii's.; This position no doubt 
involves a certain amount of moral responsibility to the governed 
in India for all measures of legislation — including those which 
may be introduced Ijy private members — passed by the Indian 
Legislatures whose proceedings the Executive is able so effectu- 
ally to control. But it ce rtainlv _does_n ot p reclude the acti vity 
of j)nvato_ mjmh^ers in bilnging forward legistative measures, 
norj^duce the func tions of_the additional Members of Councils 
to those of mere criticism and discussion of such measures as 
may he brought Ijy the Government. “Constituted as the 
Government of India are,” said the Hon'I)le Sir Eeginald 
Craddock, the Home Member, in a recent speech in the 
Imperial Council on certain private bills affecting social legisla- 
tion," it would be quite impossible for them to shelter them- 
selves from any odium that might attach to an unpopular law 
behind the plea that the objectionable legislation had been the 
outcome of a private bill, and in a matter of such importance 
when far-reaching amendments to the substantive Criminal law 
of the country are in question, it is in accordance with the fit- 
ness of things and with general usage that any changes in the 
law which meet with the approval of Government should find 
a pkvco in a Government bill rather than in a private one.” This 
seems to sum up the situation correctly though it is a question 
b far the moral and legal responsibility of the Government 
could be deemed sufficiently safeguarded, as some hold, in or- 
dinary cases, by the extensive ijow’ers of veto lodged in the 
Governor-General, the Secretary of State and the Crown. 
^But it is certainly incorrect to proceed further and to 
assert that the Government in India ' cannot concede 
to private members the same wide sphere of legislative 
activity as is possible or even desirable under a system 
of irartj' government’, and that ‘ the primary duty of non- 
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official members is to assist government in the work ol 
legislation, to aid it with advice, and to bring before it 
the views of the constituencies they represented.’! Eather 
would it seem that the functions of the members of the 
Legislative Councils in India a re wider and have been more 
efficient in the sphere of la w-making than in the Parliaments 
of other countries whose functions of law-sanctioning are 
now much more reduced than they were in the past. 

The compact constitution of the Indian 
Law-Making Councils and the original restriction of 

their functions primarily to legislation, 
lent itself to m ore thorou gh , syst ematic and finislied work in 
th e making of la ws than is usually found attainable in a popular 
assembly discharging legislative functions. The functions 
of Parliament in the earliest times were by no means confined 
to law-making proper, although every Act of Parliament has 
throughout been expressed in the form of an enactment. The 
frmctions of voting supplies, and of imposing taxes on the 
people, to name only the most important of them, have through- 
out assumed the forefront in parliamentary activities and the 
functions of legislation proper began through the redress of grie- 
vances and by means of petitions. It was only after the passing' 
of the Eeform Act of 1832 that the activities of Parliament in the 
sphere of legislation assumed a marked importance, and it 
would appear that the changed^ attitude of the Government 
towards legislation which came in at that time was consider- 
ed by some who were members of the House of Commons, both 
in the unreformed and the reformed Parliaments, as defects 
which required to be remedied. In his book on ‘Parliament’ Sir 
Courteney Ilbert quotes tlie opinion of Sir Charles Wood, after- 
wards Lord Halifax, given at the time as follows : ‘ When I was 
in Parliament ’, he said ‘ twenty seven years ago, the functions 
of the Government were chiefly executive. Changes in our laws 
were proposed by the independent members and carried not as 
party questions, by their combined action on boths des. Now 
when an independent member brings forward a subject, it is 
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not to propose himself a measure but to call to it the atten- 
tion of the Government. All the House joins in declaring that 
the present state of the law is abominable and in requiring the 
Government to provide a remedy. As soon as the Govern- 
ment has obeyed and jDroposed one, they all oppose it Our 
defects as legislatois, which is notour business, damage us as 
administiators which is our business.’ Such a conception as to 
the differentiation of legislative and executive functions, though 
natural, is no longer practically possible in England, when the 
bulk of law-making inevitably falls into the hands of the partj' 
in power through whom indeed the popular needs surely make 
themselves felt. Until therefore the responsibility of the Exe- 
cutive Government in India for the work of legislation 
becomes not merely moral, but also political and constitutional 
towards the people through duly elected representatives in the 
Council, the relation of the executive to the legislature 
cannot bo treated as similar in character to that which obtains 
in England. 

We may then proceed to briefly summarise the general 


characteristics ol the Indian Legislatures 
Non-so\«eigii ^ which aro, it will be clear, distinct from 
Indian Legislature analogous institutions ^ elsewhere. The 
Indian Constitution, it ^may be repeated, is( 
really a creature of the British ParliamW^. That itself is one 
mark of the subordinate character of the ^Indian Legislatures. 
In the next place, tho oxocutivo authority in India is consti- 
tutionally regarded only as a subordinate agency of His Majes- 
ty’s Government and by that very fact legally rospongible to 
the paramount authority of the Impe rial Parliament and 
not to that of the Indian Legislatures w hich are themselves 
subject to the same authority^, deriving their constitution and 


functions from its enactments. Thirdly, the ^xecutive Govern- 
ment is not only independent of the Indii \ Legislatures, but 
possesses also the power of virtually controlHug and subordinat- 
ing the legislatures to its authority by^ yi/eans of a standing 
official majority and otherwise, in order, as Lord Morley put it 



THE INDIAN LEGISLATURES — GENERAL FEATURES 141 


‘ to ensure its constant and uninterrupted power to fulfil its 
constitutional obligations to the Home Government and 
Imperial Parliament.’ The relationship of the Executive to 
the Legislature in India is thus not that which is has 
usually described as that of a parliamentary executive,” as 
in the self-governing colonies, hut that of.a^"mon-parliamentary 
executive,” virtually capable of controlling the legislatures. 
HeMO* we arrive at the same result which we referred to in a 
former chapter as deducible from the constitutional position of 
the executive authority in India, ■o?h.,|that there is at present 
in India no constitutional arrangement by which the Executive 
is or could be made responsible to tlie peoide of the country 
or to the Legislatures in which the people are represented.! 

It follows from what has been stated above that the 
{Indian Legislatures are, according to constitutional theory, 
strictly non-sovereign law-making bodies;|and it becomes neces- 
sary to note the clia raoteristic3 .flowing...therefrom, befoie pro- 
ceeding to discuss their constitution and functions. The 
general characteristics oLsuch-bodies-are,*acoording to Professor 
Dicey : first, the existence of laws affecting their constitution 
which s'uch bodies must obey and cannot change ; hence, 
secondly, the formation of a marked distinction between 
ordinary laws and fundamental laws ; and lastly, the existence 
of a person or persons, iudicial or otherwise, having authority to 
pronounce upon the validity or constitutionality of laws passed 
by such law-making bodies. Bach of these three characteristics 
IS noticeable with reference to the Indian l^egislatures, Pro- 
vincial and Imperial. Although the Council of the Governor- 
General can pass laws as important as any Acts passed by the 
British Parliament, the authority of the Council in the way of 
law-making is completely subordinate to, and dependent upon, 
the Acts of Parliament which constituted the Legislatures. 
The legislative powers of the Indian Councils arise from definite 
Parliamentary enactments, the clnef of which will be found 
printed in the Appendix. They form what might be termed 
the ‘constituent’ la^YS of the Indian Government. In the 
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next place, the Indian Oonncils are also non-sovereign in that 
they are bound by a large number of regulations and rules 
which the Executive is empowered to frame under the ‘ con- 
stituent ’ statutes abovementioned, which cannot be changed 
by the Indian legislative bodies themselves, but which can be 
changed only by the Executive Government or by the superior 
power of the Imperial Parliament. If one for a moment turns 
to these regulations and rules and observes what they provide 
for, it will be seen that the executive has been invested with 
very large powers in framing not only the constitution, 
fixing the franchise, the qualifications of representatives 
and so forth, but also in jirescribing the functions and 
the authority exercisable by the Councils themselves. This 
aspect of the matter will, however, be presently discussed in 
connection with the more detailed consideration of the constitu- 
tion and the functions of the Councils. It is sufficient to note 
here that not only the Acts which created the Councils, but 
also the rules and regulations framed by the Executive under 
the sanction of these Acts for the constitution and working of 
the Councils, could not be changed by the Councils themselves. 
Again, the powers of the Councils as to law-making proper are also 
specifically restricted by the rules as well as by the statutes. 
Thus the Governor-General in Council has no power of making 
laws which may affect the authority of Parliament or any part 
of the unw] 'tten laws or constitution of the United Kingdom 
whereon may depend in any degree the allegiance of any person 
to the Crown of the United Kingdom or the Sovereignty or 
dominion of the Crown over any part of India or any of certain 
specified statutes of the British Parliiament applicable to this 
country. Lastly, the Courts in British India are constitution- 
ally vested with the power of prono uncing upon the validity 
or constitutionality of laws passed by'^the Indian Councils. 



CHAPTEE IX 

THE INDIAN LEGISLATURES — THEIR CONSTITUTION 

In proceeding to consider briefly the constitution of the 

various legislatures, Imperial and Provin- 

cimentrni oial, it is necessary again to advert to the 

the Indian Legis- f^ct that the Imperial Legislative Council 
latures , -,r t i 

and the Legislative Councils of Madras and 

Bombay are, in legal theory, but expansions of their Executive 

Councils by the presence in them of additional members 

nominated or elected for the purpose of making laws and 

regulations. The Legislative Councils of the Lieutenant- 

Governors and Chief Commissioners have been separately 

constituted under statutoiT powers vested in the Governor- 

General. |It is a curious fact to note in this connection that 

subsequent to the passing of the Indian Councils Act of 1861, 

no new Lieutenant-Governorships could be created without 

Legislative Councils accompauj mg them. In fact, the power 

to constitute the latter under the Act seems to be derivable 

from the former? 

The constitution and functions of the Legislative Councils 
in India are now regulated by the Indian Councils Acts of 
1861, 1892, and 1909, and by-the._regulatipns^apdjml6S framed 
by the Executive Governments under the last named enact- 



144 


THE mniAN CONSTITUTION 


menk The Charter Act of 1853 was the first enactment which 
permitted of additional members to the Council, besides the 
members of the Executive Council into which the Law Member 
was also by that Act absorbed The Indian Councils Act of 
1861 remodelled and enlarged the Councils by pi-oviding for the 
nomination of non-official additional members, tlio ugh it 
curtailed some of the powers which the Legislative Council 
claimed to exercise under the Act of 1853. The Act of 1892 
further increased the number of additional members both 
official and non-official and allowed the Executive Government 
to make rules for nominating some representatives chosen by 
local bodies and other corporations representative of particular 
interests. The Indian Councils Act of 1909 considerably 
enlarged the constitution of the Councils as fixed by the Act 
of 1892 and formally vested the^'ight Jo ele ct a proportion of 
the members of the Councils in constituencies of the people, 
created by the regulations which tlie Governor-General in 
Council, with the previous sanction of the Secretary of State, 
has been empowered to make or mend, and under rules and 
restrictions similarly framed. These regulations and rules 
are complicated and likely to be somewhat confusing to the 
ordinary student of political institutions, and as they are likely 
to undergo revision from time to time in various par ticulai sand 
details, a general idea of their scope and character as gatliered 
from the reform despatches and the scheme now in force, is 
sufficient for tne purposes of this iDreliminary study. An 
attempt has, however, been made in the /^ppendix to give an 
analysis and summary of them with a few critical notes. 

; In reference to all these Councils, it should be noted at 
the outset that their constitution consists of two elements, 
the official and the non-official, and that they are appointed 
both bj nomination and by election| While the Government, 
Imperial or Provincial as the case may be, is on its part 
empowered to nominate additional members to the Councils 
from officials and non-officials alike, the constituencies or electo- 
rates are on their part empowered to elect only non-officials as 
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members. Under the ame nded HeRuIa itions of 1912, officicils 
as such have been made ineligible for election by any of the 
constituencies, though they are entitled to vote in them if 
qualified. 

I One of the fiist things bo note in the constitution of all the 

, Legislative Councils is the vai’>nng pro- 
Tlieir proportion . ce • i 

in tbe several Conn- portion of the official and non-official 

element in the several provinces. | Under 
the new scheme which has been introduced by the Indian 
Councils Act of 1909, it has been settled as essential that the 
officiaj _majorit 3 ~ in t he Viceroy’s Council should be retained, 
in order “ to enable the Government of India to discharge the 
constitutional obligations which it owes to His Majesty’s 
Government and the Imperial Parliament.” Thg principle of 
a standing official majority is, however, dispens ed with in the 
case of all Provincial Legislatures, but the proportion which 
bears to the total strength of the Council various in dififereut 
provinces, according to the view the executive heads of each 
have taken of their nocassibies. The Bengal Government, it will 
be seen, liave consented to work with the largest, while that of 
Madras has prov ided tjieir jOpuncil with^the smal]^est,-nQniOfficial 
majority. 

The significance of the distinction between the official and 
Constitutional non-official elements in the Indian Councils 

officiar^”members' official and non-official majorities 

votes which thereby result from it, will be fully 

realised only when it is understood that it is further based up- 
on what has been deemed to be a legitimate const itu tion al 
understanding, that„official members are hound to vote with 
the Government on all Government measuies. There does not, 
however, seem to be an^' statutOTy warranJt for this rule or any 
warrant under the rules and regulations fiamed under the 
Councils Acts. The understanding, however, has been a some- 
what anomalous growth in Indian constitutional development. 
The position taken by the Executive Government in this matter 
appears to be this. In respect of all measures of legislation ip- 
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troduced by the Executive Government, the Governor-General 
and the Members of the BxecutiveCouncil — either in accordance 
with the decision at which they may have previously arrived, 
as embodied in the bill, or in pursuance of the instructions and 
directions of the Secretary of State, which they are bound to 
carry out — introduce a bill into the Council as a ‘Government 
measure’. In either case, the Ordinary or Executive Members 

Position of Mem- Council find themselves bound to 

bers of Executive vote in favour of the measure they have 

Councils T • , ,, 

introduced, and against any alterations or 

amendments thereto, if they are not in conformity with the 
plans of the Government. ' In the former case, their Vote is 
based upon their convictions, and in the latter .case, their vote 
is based upon the mandate of the Secretary of State which they 
are bound to have carried out through the Council. The posi- 
tion in this respect was well explained by Lord Elgin in a 
speech which he made in the Legislative Council on the 27th 
December 1894, when he defended the position taken by himself 
and the other Members of his Executive Council in supporting 
the Cotton Duties bill in pursuance of a mandate from the 
Secretary of State, and against their own previously expressed 
views. He said : — 

“ So fai as the individual action of my colleagues and myself is 
concerned, Sir Henry Brackenbuiy, in the discussionR on the last Tariff 
bill, und again to-day, has said that we aie bound to obey the nidei.s 
given by the proper and consthutional antljoiity. But, for my iiait, I do 
not think that exhausts the question. It is claimed lliat membei s must be 
free to speak and vole in this Council for the measuie they honestly think 
best. I can accept that proposition only with the qualification that 
they duly lecoguise the responsibility under which they exercise theii 
rights in this Council- Onlj’ in an entirely irresponsible body can 
membei s act entirely as their inclination leads them- In every legis- 
lative body a man must sit, unless he has an heieditary right, by 

* In the Despatch referred to in Chapter IV, page 47 dated the 24th 
November, 1870, the Duke of Argyll laid it down that the Government of 
India “ were merely executive officers of the ‘Horne’ Government who 
hold the ultimate power of requiring the Governor-General to introduce 
a measure and of requiring also all the official members to vote for it. 
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Avliat ill inofiern [larlance is called a mandate, and that , mandate 
must be given by eoine authority. |l need not remind you 
that, ill a Parliament, a man is> not free to act exactly as lie 
pleases; he is distinctly subject to the mandate he lias received 
from Ins constituents ; and practice has shown that even this 
is not sufficient, but that to make Parliamentary government effecth’e 
it has been necessaiy to introduce party management ; and the bonds 
of party, in the present day, certainly show no sign of being relaxed. 
Here we have no election and I am glad to say no party, but every 
man who sits here sits by the authority and sanction of Parliament; 
and to say that he can refuse to obej’ the decisions of Parliament would 
be ahsurd.| But that is not all. Parliament has provided for the 
government of the Indian Empire. The British Raj can be provided for 
in no other way. Parliament has allotted his proper place to the 
Viceroy, as the head of the Executive in India, and it has given him a 
Council for the purpose of making laws and regulations which cannot 
have powers in which he does not shaie- But the Viceroy admittedly 
is not invested with supreme authority, but, as I understand, it is by 
distinct enactment entrusted to the Secretary of State and his Council; 
and to speak of this Council as supreme, if that means that it has 
independent and unfettered authority — is to say what is not the fact.” 

” I speak with some deference, after what fell from the Hon’ble 
Sir Uriffith Evans ; but, with all respect for his legal authority, I think 
that he is not correct in the view he look that a member of this Coun- 
cil is unfettered in the vote he gives here, or that he could 
‘ hand over his responsibility ’ to the Secretary of State- 1 1 am 
inclined to think that the Hon’ble Hr- Mehta took a more correct view 
of the matter when he said that he would leave the responsibility with 
the Secvotavy of State, because the vespousibiUty whicb tlie Secretary 
of State would exercise would be tlie responsibility wliich belongs to 
him. ’I 

If the Viceroy and the Members of his Executive Council 


Position of other 
official members 


could be brought down to the position 
which Lord Elgin admitted was the net 


result of the constitutional arrangements 
of the Government of India, it foll o w^s, as a f urther extension 

.^.s-t _additiqnal ^members nomi- 
nated by the Gpvernment. from among its subordinate , officials 
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are bound to vote, on all ‘ Government measures,’ in accord- 
ance with the declared intentions or policy of the Government, 
and in respect of every matter on which they are called upon to 
vote. In the words of Sir James Westland, spoken in the debate 
above cited, “ if the question before the Council is a ‘ Govern- 
ment question’, the Government will, on the reasons and 
lidnciples explained, exercise the whole of its voting power.” 

The effect of this state of things is to alter the actual position 

, originally assigned to the Legislative Coun- 

Tiie position o{ 

the Legislatures al- cils in the Constitution, in all cases where 
teied inconsequence Government has an official majority or 

a majority which it can create, control or influence. Protests 
have now and again been made both in and out of the Councils 
as to this state of things. Sir Griffitlr Evan s and Sir P. M. Mehta 
adverted to this during the debates in the Legislative Council in 
1894 and, in the Madras Presidency, the late Sir V. Bhashyam 
Iyengar, the distinguished jurist, submitted a strongly worded 
minute against this procedure, in 1908, when giving his opin- 
ion in regard to the new Eefoim scheme. “ We should be 
careful, ” said Sir Griffith Evans in the Viceregal Legislative 
Council, “ to maintain the position ' assigned to us in the 
Constitution and not to abdicate our functions or allow the 
Executive to make laws when we only register them. The 
Secretary of State and the Executive Council have no legis- 
lative poweis and cannot be allowed to usurp them.” Sir P. M. 
Mehta considered the position of the ordinary Members of 
Council to be difL .ent from that of the additional oflicial Mem- 
bers of Council t^nd claimed that the latter had, for their part, 
more freedom of action. This, however. Sir Jame s We stland 
did not concede m respect of what he termed * Government 
questions.’ Sir V. Bliashyara Iyengar’s opinion is entitled to 
the greatest weight on this subject, as he has occupied the 
position of both an official and a non-official klember of the 
Legislative Council and as he could by no means be consi- 
dered to be biassed against the Executive Government. The 
text of it appears in a note at the end of this chapter and is 
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well ^Yort3h perusal by students of Indian constitutional his- 
tory. 

c:|The enforcement of an understanding to the effect above 
I'eferred to, with respect to the official 
■analogous to Party Members of the Legislative Councils, is 
voles in England different from that which prevails 

under the iiarty system in England, and is as it is worked 
at present far from conducive to constitutional progress In 
England, the Party Whips insist on Members of Parlia- 
nlont voting with or against the Government according to 
the party to which they belong, in respect of aU measures 
irrespective of their individual opinions. The ultimate sanc- 
tion for this is the power of the constituencies to compel the 
Member morally to support the Government whom they desire 
to keep in power, or the Opposition with whom tliey side. The 
Government and tlie Opposition in tiun, rest and count on the 
su))port of the constituencies. jBut, wliile in the case of Members 
of Parliament, the submission to the Whip is purely voluntary 
and based on the principles of party government and the al- 
ternations of party politics, the voting to order of the official 
^tlcmhers in the Indian Legislative Councils is based upon the 
official authority exercised by a superior over a subordinate in 
the public service, which virtually gives power to the former 
to materially alter the legal character and position of the 
Legislative Councils and their Members. | 

sf * kn esteemed critic and a high authority on constitutional law has 
expressed the oijinion to the author that “ there is more to be said from 
the constitutional point of vic'.v, iu favour of the convention which 
requires official members to use their votes in support of the Government, 
than is to he found in the acute observations of Sir Bhashyam Iyengar.” 
The principle that a Government must be in a position to carry its 
measures and should not otherwise go on holding ofiico, he rightly points 
out, “has become firmly established in England in the course of the 
last century and it is not surpri.sing that it should have found its way 
to India. You may, of course, argue that it is inapplicable, but there 
cun, I thinlc, be little doubt that it has contributed to bring about the 
comeution of which you com pin in.’’ The inapplicability of the con- 
tention to the ludian Councils and Government, is indeed quite 
obvious, but is distinct fiom the question whether its existence and 
continuance will be favourable or unfavourable to future constitutional 
progress. In tins view, it appears to the author, that while, Sir 
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Such being the position of tlje Legislative Councils, wo 

No qualifications consider the qualifications necos- 

for nominated Ooun- sary for the Legislative Oouncilloi-s, Pro- 
vincial and Imperial. |ln regard to the 
Members nominated by the Government, no specific qualifica- 
tion is prescribed under the acts or tlje regulations./ It does 

Bhiishyiim Iyengar’s observations on its present effects— or rather its 
effects prior to she establishment of the enlarged and reformed Councils 
in 1910 — are quite justified from the point of view of immediate efficiency 
and advantage, the growth of constitutional conventions based on the 
maintenance of a Government by the support of a majority in the 
Legislatures and its resignation in the withdrawal of that support is no 
doubt a tendency to be welcomed rather than to be made matter of 
complaint. But it would indeed seem difficult to say how far the 
development of such conventions which imply a Parliamentary executive, 
and as its necessary concomitant, a system of Party Government — is 
likely to be furthered by the existing constitutional arrangements. In 
arriving at any conclusion on this matter it is necessary to bear in mind 
the following considerations ; — 

1. The growth of the convention as to party voting in England 
became established in the course of a century, but the introduction of 
the solid official veto to India was not determined by any such historical 
causes or political requirements, but by a mere process of transference 
by British administrators under the circumstances referred to above. 
In England, the party vote is not the consequence, but the cause and 
source of the power which sustains the Government, whereas in India 
the official party vote is not the cause, but the consequence of the 
power which the Government jiosscsses independently of the vote of 
elected representatives in the Councils — due to the statutory standing 
official strength and to the position of constitutional independence of 
the Indian Executive Government in carrying on the ordinary adminis- 
tration of the country, which will be referred to more particularly 
hereafter. 

•2. It is no doubt the experience of modern countries that wherever 
democratic institutions begin to grow and the number of voters is neces- 
sarily large, the system of Government sooner or later involves the perma- 
nent existence of political parties. But the distinction of official and uoii- 
official votes in the Indian Councils does not rest on the existence of one 
class of voters supporting the officials and the other class opposing them 
but oc th" officials relying on their statutory power and authority, 
and on the non-officials relying on all the support of the voter.s. The con- 
ception of a party in power and a jiarty out of power is a feature of British 
Parliamentary institutions andso faronlj’ the form and not the substance 
of it has been introduced into India with the attendant drawbacks refer- 
red to above. 

.‘1. The non-official opposition in the Indian Councils therefore 

is not in the same position as “ His JlajesLy’s Opposition” in England 

(i.c.), that ‘of a jiarty out of power which is recognised as perfectly loyal 
to the institutions of the state and ready at any moment to come iiito 
office without a shock to the political tr.iditions of the nation.’ Tbc 
Indian Opposition is a permanent opposition, perpetually out of office 
and without the advantages accruing from the e.xercisc of responsible 



THE INDIAN LEGISLATUEES— THEIR CONSTITUTION 151 

not seem to be even necessar y that the nominees should be 
l iterate in E nglish ; for, we find that among the rales of 
business provision is made for having bills or their purport to 
ho translated in Hindustani or other local vernaculars for the 
use of Members unacquainted with English, and also provision 
for one Member to speak at lire request of and on behalf of 
another Member who is unable to express himself in English. 
Such contingencies are, of course, of rare occurrence. It is also 
to be noticed that the rules and regulations now framed 
under the Indian Councils Act, 1909, ijrescribing the qualifica- 
tions of Members, are applicable only to those elected by the 
constituents and not to those nominated by the Government. 
jit, therefore, seems to be open to the Government, theoreti- 
cally at least, to nominate to the Council persons who may 
be ineligible, to be elected under the Regulations for any of the 
constituencies, such as bankrupts or convicted persons or 
others./ 

Tue qualifications and disqualifications of Members 

elected bv the constituencies are, however. 

Qualifications and ~ — 

disqualifications of prescribed in great detail under the new 
elected Council- Regulars. jin the first place, there 

are certain general categories of disquali- 
fication/ Aliens, females, lunatics, minors, bankrupts, dis- 
missed ^public servants, convicted persons, persons debarred 
from practice as lawyers and, lastly, persons who “ have been 
declared by the Government to be of sucli reputation and 
antecedents that their election would, in the opinion of the 

power which they could attain to by persuasion of the Legislatures and 
the electors. The non-official members cannot so far be said to be 
divided from the official members on any recognised differences of politi- 
cal principles on public ' questions, which are to be put in operation a.s 
each party attains to power. 

4. Party vote in England has led to party Government and the 
establishment of a Parliamentary executive. In America, on the other 
hand, it has led to Presidential Government and Congressional legisla- 
tion and though parties there are more thoroughly organised than in 
England, they are outside the framework of the Government. In 
India, the British system of party voting has been introduced into the 
legislatures, but the British .system of party cGvornment which was the 
origin of such voting in England is yet to grow. 
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Government, be contrary to public interests, ” — are clisqualifiod 
from being elected. |ln tbe next place, any i)crson who is to be 
elected by any constituency should, excei^t in some rare 
instances, himself belong to the constituency as a voter eirtitled 
to elect the candidate of that constituency! He must, in order 
to be elected, be also d uly nominat ed under the I'ules in force 
for each constituency and he must be duly elected accord- 
ing to such rules. Some of the disqu alificatio ns can be 
relieved against by tbe Executive Government, but others, 
from the nature of things, could not be so relieved against. 
The term’'of office of Legislative Councillors is, as a rule, three 
years in the case of all elected Members and three years or 
less in the ease of Meml^ers nominated by Government. Every 
member elected or nominated is to take the oath of allegiance 
before taking his seat. These, in brief, are the general qualifi- 
cations necessary for the Members of the Councils. Special 
qualifications are prescribed for special electorates, but these 
arise more from tlie nature of the constituencies vdiich tliey 
represent than from the qualifications pertaining to candidates 
themselves. 

The constituencies which are to elect members to tbe 

Legislative Councils in pursuance of the 
Complicated eon- , ^ . 

Rtituencie<5 'new rules and regulations are not s o 

mucb ..electoral, areas . jis . electoral ^groups 
so framed as to secure a certain, proportion of representationof 
classes, interests and areas, and for this purpose the power of 
nomimtion is also intended to be used to supplement the elec- 
tions. It is hardl; possible to bring under any systematic treat- 
ment, from a constitutional standpoint, these various ‘schedules' 
of electoral arrangements, but readers of this book may be refer- 
red to the whole scheme as summarised from the Despatches, 
resoultions and regulations, which is published in the 
Appendix. |lt may be mentioned, however, that, while the 
object and evident intent of the wdiole scheme is to secure some 
amount of real representation of tbe wishes and intentions of the 
varied classes of the population in the country, it is doubtful 
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whether the complicated machinery provided, coupled with 
the intricate manner in which the electoral groups are made to 
intersect each other and also divide themselves off one from 
another is likely to work as smoothly and efficiently as its 
authors expect it to do.| One is reminded in this connection 
of the complicated and chaotic state to which the electoral 
arrangements in England became reduced at the end of the 
eighteenth century by the variety and antiquity of the franchise, 
and which led subsequently to the famous Reform Bill of 1832. 
It may also he pointed out that the power of enquiring into 
and deciding the validity of disputed elections , disqualifications 
of voters and candidates — involving questions of title to 
property under the personal law of each Hindu, Mahomedan, 
Malabari or other, and the assessment of their rental values 
and so forth — is vested in the Executive Government, and not 

■ I -I , I ■.! J_l II I -III 1 I NI J l I I l-****-^™^^****"^*"****^' '** 

in the Courts, at the instance of the legislature itself, as in 
England. It is hardly possible to exaggerate the bui'den vrhich 
this might increasingly throw on its shoulders as time advances.’ 
To quote a remarkable petition which was presented to the 
House of Commons in the last decade of the eighteenth 
century on an analogous state of things : — 

“ Youv honourable is l)\it too well acquainted with the 

tedious, intricate, and expensive .scenes of litigation which have been 
brought before you in attempting to settle the legal import of the 
numerous distinctions whicli perpie.x and confound the present rights of 
voting. How many luontli.s of your valuable time have been wasted 
in listening to the wrangling of lawyers upon the various species of 
burgage-hold, lea.seliold^ and freehold. How many committees have been 
occupied in investigating the nature of scot and lot. potwallopers, 
coinmonalty, popvilacy, resiant inhabitant, and inhabitants at large. 
What labours and research liave been employed in endeavouring to 
ascertain the legal claim of horonghmen, eldermen, portmeii, select 
men. hurgesbes, and councihneii : and wliat confusion lias arisen from 
the complicated operation of clashing charters from freemen, resident 
and non-resident and from the different modes of obtaining ilm 
freedom of corporations by birth, by .“ervitudes, by marriage, hv 
redemption, by election, and by purchase-” 

80 
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It ]ias also to bo remomberecl tlmfc the franchise in respect 
of tlie constituencies or electoral gioups above I’ef erred to, is 
distributed in abjrnsynrmctrical and uneven a mannei’ as the 
conditions of tlie country and its neoplo are deemed to demand, 
so as to secure the juoper ic])rcsentativc dements in the Coun* 
cils, and in 2N’opei proporbions. GenemUy speaking, tire fran- 
chise now conferred may be divided into three main classes — 
that of the normal territoi-ial electorates, that of the electorate 
composed of the landed interest, and that of the electorate 
coniposed of the Mahomedan population whose political impor- 
tance, it has been decided, requires special representation in 
excess of their numerical strengtli. The franchise is also 
bestowed to a more limited extent on coi^in pther_sj)^cial 
interests, such as those of European and Indian commerce, the 
planting, jute and other special industries. Th ^proportion 
in whicli representation is given to all these interests and 
classes is not in accordance with either their numerical strength 
or their proprietary interests. Eeasons of political impor- 
tance, special minority representation and similar considera- 
tions have been set out in the whole scheme as having guided 
the Government in arriving at its decisions as to the numbers 
of seats to be allotted to each. jpUhe consequence has been 
that, from a theoretical point of view at anj"^ rate, some classes 
have double and sometimes treble representation in the different 
constituencies to which they belong, while others have none 
at all.(| 

In defending the arbitrary selection and distribution of 
parliamentary boroughs and the various, 

p^uhTmentar” confused and uncertain franchise which 
Pianchise “ they enjoyed,” Edmund Burke to whom the 

British Constitution was a sacred fabric 
“ to underatand it according to our measure, to venerate where 
we are not able presently to comprehend” — was much less im- 
pressed by the sordid and unpleasant features of its electoral 
system, by the rottenness and corruption practised theiein, than 
by the strength and stability which the Government built on it 
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exhibited at the close of the eighteentli century. “Our re- 
presentation,” he wrote, “has been found iierfeetly adequate to 
all the purposes for which a representation of the i^eople can 
bo desired or devised. I defy the enemies of our constitution 
to show the contrary”. Sir G. P. Ilbert points out in his interest- 
ing little book on ‘Parliament' in the Home University Library 
series that, according to Burke, “the variety of franchise in the 
boroughs and the mode in which the constituencies were con- 
trolled roughly represented the various interests of the na- 
tion and its ruling forces. The King and his ministers had to 
rule the discordant elements in the country and the constitu- 
tion had to be kept together.” 

Somewhat similar appears to have been the frame of 
mind of Lord Minto who initiated the Council reforms and 
the electoral arrangements in 1907-09 as Viceroy. [The 
dread of the Preuch Revolutionary ideas and the cor- 
responding and consequent political agitation in England were 
hardly more operative on Burke’s mind than the dread of pro- 
fessional politicians and of a parliamentary franchise on Lord 
Minto’s mind.ji In the course of a discussion on a paper read 
by Sir William Chichele Plowden, K. 0. S. I. at a meeting of 
the East India AssoeiationT” entitled “ Problems of Indian 
Administration” — in which the latter described the provisions 
of a Bill he had introduced into Parliament) so early as 1890, 
to enlarge the representation of the existing Councils on the 
simple system of a numerical franchise worked through Pan- 
chayats and local bodies, — Lord Minto, who presided on the 
occasion, gave expression to the following views as to the exist- 
ing electoral machinery adopted under the Indian Councils 
Act, 1909 

I iti.nlily iuliui'i that <lic regulations of the new Councils 
Act .aie extremely juir.i'.ling ami often very confuMiig ; some of lliein, I 
confess, tliat I Imve found diflicnh to inuler.sCaiul myself, but I may 
-^ay at the same time that the principles of Sii William Plowden ’s Bill 
diiTered enlirely from those of the Act of l‘IU9. His Bill, as I 
undersUuid it. was based on the old Fanciuvyet system, a system which 
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I have iih\ aj> admired as well adapted for many localitief- in India for 
tiaditionnl leasons and because it is peculiarly suited to tlie eliaiacter 
and manner of life of the people. But though no one recognizes more 
than I do, the immense importance of encouraging a knowledge of 
local administration among tire people themselves, yet when you come 
to consider the qualifications of individuals for the higher councils, 
such as the preserrt Provincial Legislative Councils, the qualifications 
required of candidates appear to rneto he different from those required 
of members who are only expected to deal with local questions. Il am 
afraid the day is very far distant wheir the masses of the people of 
India can expect their interests to be fittingly represented by their own 
courrtr-yrnerr elected on a purely numerical franchise. I believe at 
tire pi esent rnoinerrt the best friends of the masses of the people of 
India are British administrators, and, in addition to their able assis- 
tance, the Corrrmittee whicli I appointed aimed at framing a Billwiiiclr 
would provide representation for those great factors in India which 
Irtive a real stake in the country; we felt lliat on such lines the re- 
presentation of the real and general interests of the country would be 
nrore soundly assured than by any fr-anchise based on a numerical 
systenr aloue.| In Augu'-t 190G, when I was about to appoint the 
Coirimittee I have referred to, to consider the reforms which we then 
had under discussion, and of which Sir Arundel was the Oliair- 
rrran — wdrorn I am so glad to see here to-day — the very first rnstruc-' 
tion I gave to rnj' Comrcil when I was appointing that Oornurrttee rvas 
that I slrould at present limit rnyself to only one oxrinion, namely, that 
in any proposal for the increase of representation il was absolutely 
necessary to guard tire important interests existing in the country, as 
expressed in ^raragraph 7, page 3 of the Kejrort of Sir G. Aitcbisorr’s 
Committee, namelv,(«) the interests of the hereditary nobility and ^ 
landed clas«ef wi o have a gi’eat xjermanent stake in the country ; (6) 
the iLten, ^ of llie trading, jjrofe.'isional and agricultural classes > (c) 

tlie interests of the jilanting and commeicial European Community ; 

and (d) the interests of stable and elfective administration. Those 
were the lines on which the Committee wet e fiist requested to act) 
rhey always kept those lines in view, and I think, we may fairly claim 
that the result has been a gieal addition of strengfh to tiie Government 
of India. Wbnt we aimed at at the time was an addition to the Legis 
lative Councils, especially to the Viceroy’s Legislative Council an 
addition of strength in the shape of expert knowdedge, and in the shape 
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of opinioiiK emanating from men who were really interested in the 
every day life and welfare of the people of India. I always felt that 
that would bean enormous assistance to us. You must remember that 
w’e were in the face of a very serion° political agitation; we were very 
much ciitioized and weie told o^er and over again that it was not a 
time in which ain reform« \\ hafever ought to be introduced — ^that it 
was absolutely foolhardy to do so. I always refused to admit that. I 
always said that I believed a great deal of the agitation was justifiable 
agitation, and that if we were to put that light, a gieat many people 
would come down on the right side of the fence. Undoubtedly our action 
gained for us much addition.al support throughout the country, and I 
hope that its lesults w'ill be peimnnent for the good of India. jAt the 
same time, we were very anxious to avoid any appearance of a Parlia- 
mentary franchise. I set my face against any thing that might appear 
to resemble it. We did not w.ant a Parliament at all ; w'e wanted 
Councils and the best possible advice we could get on those Councils, 
hut did not rvant Councils elected on Parliamentaij’lines. I Jiope there 
will he no confusion in any one’s im'nd about that.”/ 

It is, however, too early for students of political science to 
subject the present organisation of the Indian Legislative 
Councils to the test of scientific criticism as an experiment 
in formal constitution-making. 

It has moreover to be remembered that,|after all, the elec- 

Elcctivc element element is only one and bv no moans 

bj. no me.vns over- an over-itowerful element in the Legislative 
powerful Councils, Provincial or Imperial| Even in 

regard to the territoi;iaP_electorates,_the , franchise^is.bestowed 
on _^a . fairly h igh... class of citizens, namely present or past 
members of Talttq and District Boards and of Municipalities 
and title-holders, a large proportion of whom owe their 
qualifications the Executive Government. Again, though 
the mode of election is based more or less upon the Ballot Act 
in England, still the p ower of deciding conteste d elections is 
vested in the Executive Government and not either in the Legis- 
lative Councils or the Courts as was and now is, the practice in 
England. Besides, the powers otihe^Coimoillors themselves in 
legislation and in administration, even under the jiew^ scheme, 
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are stri ctly lim ited. Experience might perhaps show that 
the power of consolidation of the Indian peoiiles is stronger 
than the tendency to isolation and differentiation, on the 
existence of which the Government has based its scheme. But 
to the student of politics, the present experiment Avill be from 
many points of view an extremely interesting one to watch. 

NOTE. 

[Extract f)oin a note by Sir V. Bhashynvi Aiyanyar on the in opoted 
cnkagevient of the Legistativc Comiclls and establishment of Imperial and 
Provincial Advisory Councils, submitted to the Government in 1908.) 

Both under the Iiidiaii Ctmncils Act of 18G1 and under the Indian 
Councils Act of 1802, tlie Governor-General in Council and the 
Governors in Council of Fort St. George and Bombay, in exer* 
cifeiug the powei of making laws and legulations vested iu such 
Councils, respectively, aie to consist not only of the Goveinoi- 
Geiieral. the Governor of Fort St. Geoige or the Governor of 
Bombay as the case ma\ he and the ordinary members of his Council, 
but also of certain additional nieinhers vvlietlier in tlie service of liie 
Crown in India or not. the minimum and tlie maxiniummimhers of sucIi 
additional menibeis having been originally prescribed by the Act of 
1861 and since raised bv the Act of 1892. The function.^ of aGovein- 
ment ate both executiv'e and legislative and the power of making laws 
ami regulations is no less an important function of Government than 
its executive functions, and the fundamental principle of the British 
Indian constitution is. that the Indian Government, in expiessilig its 
inijioitant function of legislation should consist not only of the indivi- 
duals in wlnun the executive functions of Government aie v'csted hut 
of a certain number of additional indhdduals who. in so lai as the 
passing of laws -u d legulations is concerned, form as much a coni- 
jioiient paG ci .oveiument as the former body of individuals. The 
oiilv ditlieieiice list ween ordinary members and the additional memheit 
is that the foimer form a eomponeiil ]iart of Government not only 
when the Goveiiinient is dischaiging its legislative functions, hat 
also when tin* Goveinment is eng.tged in dischaigiug ifs (‘xeciitive 
functions, wlieieas the additional membei.s form a component jjuif of 
Goveinment onl;s w'heii the Govermneut is engaged in exeicisiiig tt^ 
legislative jurisdiction. It is theiei’ore opposed to the ver 3 ’ constitution 
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of Indian (Tovermneni dial al in(ietin£>> of llip Council for the purpose 
of niakinp laws and regulation*-, die indh iclnals coiiiposiiig the 
execndvi* (Tovcnniuint sliotdd he regarded, or that tliey sbonUl assert 
dieiiiselves, as Ihe Governiiieril. or as a conipunent part of the 
Council, separate and ilisfinef L'roiii the additional iiiemhei.s of the 
Goiuu'il. 

Up to 1834, the e.veeiitive and legislative fnnetions of each pro- 
vince were ve.sted in one and the same hody of individuals constituting 
the lospective Governments and hy 3 and 4 William IV, Chapter 85, 
tlie Government of Madras and Boihhay were suhstantially divested of 
rlieir legislative functions and the Governor-General and his Councillors 
were empowered as the central legislative authority to legislate for the 
whole of British India, the duty of one of such Councillors, uanielj*, 
the fourth ordiuavy member, being conlined entirely to the subject of 
legishation with no power to sit or vote except al meetings for the 
purpose of making laws and regnlalions. 

Tints for the first time tlie principle was introduced enlarging the 
Council of the Governor-General by the addition of a member, a jiaid 
official, who formed a part of Government for pin poses of mak- 
ing laws and regulations only. This principle was further 
developed hy IG and 17 Vic., Ch. bo. b\ wliich, the Chief 
Jnslice and a Puisne Judge of the Supreme Court of Calcutla. 
as well as four official re]>resentative memVrers chosen by the 
Governments of Bengal, Madras. Bombay and the Kort-Western 
Provinces formed additional members of the Governor-Gener.aPs 
Council for the piirjiose of making lawr- and regulations only, 
and tlie fourth ordinary member of the Governor-General’s 
Conneil was, like the other ordinary nieinbers, given a right to sit and 
vote at executive meetings. Under the Indian Councils Act of 18GI 
legislative jiowers weie re.stoved to the provincial Governments and ir 
was provided that for the purpose of making laws and regnlations the 
Councils of the Governor-General, as well as of the Governors of 
Madr.as and Bombay were to be re-inCoveed by the appointment of 
eertain additional members, officials and non-officials. It will thus be 
seen that from 1833 to 1853 there was one additional official member 
in the Governor-General’s Council and from 1853 to ]8()i there were 
six additional members in that Council, who were all officials; such addi- 
tional members were undoubtedly, for purpose of legislation, as much a 
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pari of Government as tlie ordinary members of (he Council. and i( was 
only under (he Indian Councils Act of 1861 tliat provision was made 
for the appointment as additional members of non-official per.sons also, 
and under the Indian Councils Act of 1892 not only was the number 
of additional membeis increased, but provision* was also made 
for the introduction of an elective or quasi-elective principle in the 
nomination of such additional memtiers. But the introduction into 
the Council of non-official members either by direct nomination, or by 
election under statutory rules subject to the approval of the Governor- 
General or Governor as the case may be, can in no way affect the 
constitutional aspect of the question, namely, that all additional membeis 
whether official or non-official, whether nominated or elected, aie (iie 
colleagues of the Governor-General or the Governor and of (he ordinary 
member.s of his Council and as such form a component part of tlie 
Government in the exercise of its legislative functions, and (here is 
nothing in either of the said statutes affecting the status of the Legis- 
lative Council as the Government for the purpose of making laws and 
regulations. 

Another cardinal principle of the constitution is that not less than 
one-half of the persons nominated as additional members of the Council 
including the Advocate -General for the time being, .shall be non-offici.il 
persons and that the seat in Council of a non-official member accepting 
office under Government should be vacated on such acceptance, (here 
being however no corresponding provision that an official additional 
member vacates his seat on ceasing to bean official. Notwithstanding 
the provision of tlie law that not less tlian one-half of the additional 
members shall be non-official per.sons, it is no doubt possible 
for the Governor-General or the Governoi as the case may 
be, to secure, as has almost invaiiably been the practice, .in 
official numerical majoiity in the composition of tlie Council by 
appointing only th*- minimum proportion presiciibed by law of addi- 
tional non-official members, with the result that an official majority can 
be ensured by reckoning upon the additional official members voting 
with the ordinary member.s of the Council. The principle hoiiever, of 
the constitution is not that there nccdhe a “miiiierical official in.ajority” 
in the Council as now proposed, but that the numerical majority 
vmy be on the side of non-official member.s. So far as tlie 
relative propoitjon of non-officials to officials is prescribed by law, it 
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5 B as already stated tliat the number of non-official additional members 
should be at least one-half of the additional members. I may also beg 
leave to assert emphatically that the notion of an official majority in 
the Legislative Council, or the notion that the additional official members 
should vote with the ot dinary members of the Council or that the 
ordinary members of the Council and the President should vote alike, 
is entirely opposed to the fundamental principles of the constitution as 
stated above, namely, that so far as legislation is concerned, the Govern - 
ment consists of the Governor-General or Governor, his ordinary mem- 
bers and the additional members whether nominated by him or elected, 
subject to his approval, and all form but one component and iirdivisible 
part of Government for the purpose of making laws and regulations : 
and the division of this body into the Executive Government supported 
by an official majority and a non-official minority corresponding to an 
opposition to Government is the introduction of a principle which, in 
British India, is as unconstitvrtional as it would be mischievous 
in the result. Until the enlargement of, and the introduction 
of a quasi-elective principle into, the Indian Legislative Councils 
by the Indian Councils x\ct of 1892, the fundamental princi- 
ple of the constitution as settled by the Itrdian Cotrncrls Act of 1861 
was not departed fronr, the official and the non-official members of the 
Councils co-operating as members of one body and there was no feeling 
that the non-official members were in the opposition or that the 
official members should vote together anj' more than tlrey shoirld 
in execirtive or other matters outside the Legislative Council. 
Neither when lire Legislative Coirncil and the Executive Council 
were identical, nor, later on when the Govetnor-Generars Council 
was for the purpose of makitrg laws and regulations reinforced 
by the addition of certain official members only, was there 
or could have been any theory or notion that all tire individuals com- 
posing the Council should vote unanimously oir every measure 
before it. A reference to tire reports in the official gazette 
of the proceedings of the Legislative Councils as constituted 
under the Councils Act of 1861, and especially to the proceedings of 
the Viceregal Legislature would show that, when divisions in tire 
Councils were recorded, it was by no means unusual that official 
members were as imich divided among themselves as the non-officials 
were. If, ju tire deliberations of the Executive Council or of the 
Board of Bevenue, the members are expected to, and do in fact, express 



162 


THE INDIAN CONSTITUTION 


and assert their individual views if they are unahle to agree after 
consultation and discussion, it seems strange that in deliberations on 
legislative measures at meetings of the Legislative Council a different 
theory or practice sliould prevail by reason of the enlargement of the 
Council and the presence therein of elected members and that officials 
should all vote together irrespective of their individual, deliberate 
and mature opinions. According to the principle of the constitution 
of the Legislative Councils in India, there is no difference between 
official and non-official members, and it is because of the importance 
attached to the Legislative function of Government that in addition to 
the ordinary members a certain number of additional members are 
associated with the Governor-General or Governor and the policy of the 
Act is that legislative measures should be publicly discussed and passed 
at meetings of such bodies in accordance with the views of the 
majority and it is a distinct violation of this principle that under the 
sanction of an unwritten law a tlieory should prevail and assert itself 
that officials should all vote solidly irrespective of their convictions and 
opinions and that non-official members, and the elected members, in 
particular, should be regarded and treated as belonging to the opposition 
to Government. Though in regard to unessential matters where there 
is a difference of opinion, it is a matter of comparative indifference if 
all the officials should vote together by their deferring to the judgment 
of the ordinary member in charge of the Bill, yet in controversial 
matters affecting the principles of the Bill, it will be a distinct violation 
of the constitutional principle that they should do SO. I do not 
at all consider this matter from the standpoint of the moral 
philosopher but purely from the standpoint of an Indian conshtutional 
lawyer and politician who is convinced of the wisdom of tlie 
constitutional principle in question and apprehends the evil political 
consequences of ignoring this principle and substituting therefor the 
principle of a star ding official majority accompanied by the creation 
in the CA oil of an irresponsible opposition. Such has been the 
unfortunate and unexpected result of the operation of the Indian 
Councils Act of 1892 and it is a matter for extreme regret that the 
Government of India should now explicitly declare in writing that 
they consider it essential that the Government should always be able 
to reckon on a numerical majority and that this majority should be 
strong enough to be independent of the minor fluctuations that may be 
caused by the occasional absence of an official member. The principle 
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of a standing niajority is accepted hy tbe Government as an entirely 
legitimate and necessary consequence of the nature of the paramount 
power in India, and so far as they know it has never been disputed 
by anj' section of Indian opinion, that does not dispute the 
legitimacy of the paramount power itself.” That is not an open ques- 
tion and if two men are not able to wield one sceptre, it is idle to dis- 
sendde that fact in constructing political machinary. I am however 
not surpiised at this and nothing can be a greater condemnation, by 
tlie highest authority in India, of the practical working of the Indian 
Councils Act of 1892 than that it should publicly declare that the 
legislative function of Government cannot be safely and satisfactorily 
discharged unless a standing and decisive raajoiity of official votes in 
the Council can always be reckoned upon. This necessarily implies not 
only that there should be a numerical official majority in the Council, 
but that they should all vote together- I was a member of the local 
Legislative Council for several years prior to 1892 and for several years 
subsequent thereto, and my humble opinion is that the working of the 
enlarged Legislative Council has by no means been satisfactory in a 
political point of view. An oppositiorr has rmconsciously been created 
and the relations betweerr the official members and the noir-offioial 
member' and in particular the elected nrembers are for from being 
cordial. There is no doubt that legislative meastrres are debated upon 
and criticised more ably and freely by the non-official members than 
was the case prior to 1892, but so far as official members are concerned, 
though their number has been increased, fewer of them take part in 
debates and the theory, unwritten though it be, that they should all vote 
solidly with the ordinary member of Council in charge of the Bill has 
a most demoralising effect. As a general rule, rvith the exception of 
one or occasionally two official members who actively assist the member 
in charge, the other official members pay little or no attention to the de- 
bates iir Council and wlien meetings of the Council are sometimes protra- 
cted, they attend the Council much to the detriment of their other duties. 
Of coirrse, if the theory is that an official nrernber is to vote with the 
member in cliarge of the Bill and not according to the opinion 
which he may form by attending to and following the debate, it is no 
matter for sin prise, that instead of prrying close attention to the debates 
in Coirncil he should, while the debate is going on, prefer to attend to 
his own office work. Since the enlargement of the Legislative Councils in 
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1892 there has been a preponderance of leading vakils amongst the 
non-officials who, by their training at the bar, have a decided advan- 
tage over their official colleagues, most of whom belong to the Indian 
Civil Service the members of which have proved themselves remark- 
ably successful as administi-ators by reason of the fact that their 
policy hitherto has been one of decisive action and discreet while their 
official training is not such as to qualify them to make extempore 
speeches or to meet debates in Council.” 



CHAPTEK X 

THE INDIAN LEGISLATURES — THEIR LEGISLATIVE 

FUNCTIONS 

From what has been said in the previous chapter, it will 
have been perceived that the Indian legis. 

Legislative aud latnves were originally created for a strictly 
limited purpose, namely, that of making 
laws and regulations, as a non -sovereign legislative body subordi- 
nate to the Imirerial Parliament. The progress of constitutional 
development in India has, however, led to the enlargement of 
both the constitution and the scope of work of these Councils. 
/Bobbin the department of legislation and of administration, their 
functions are becoming enlarged from time to time.'^ -The powers 
of the Councils in regard to the latter, however, are of very 
recent growth and so far not airpreciablo in extentj The distinc- 
tion between the legislative and other functions of Government, 
namely, those comprised under administration is, no doubt, im- 
portant from the point of view of political theorj^ Irut as is usual 
in all such cases, the line dividing them is hard to draw and the 
question vvhether a particular act done or required to be done is an 
act of legislation or of administration is not easy of solution. 
Moreover, it is very necessary to note that the power of a 
statute enacted by the legislature need by no means be confined 
to the province of what a jurist or political philosopher would 
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consider fcho domain of legislation. This is as true of Acts of 
the Indian Legislative Councils as of the Acts of the Imperial 
Parliament. Taxation, for instance, in England is the undoubted 
province of the legislature, to vote by means of an Act, and in 
India legislation is invariably resorted to whenever fresh sources 
of raising taxation are required. Similarly, there are many 
fiscal and administrative enactments both in England and in 
India which could hardly be classified as legislation. | On the 
other hand, there are many matters in which, as we have indi- 


cated in the last chapter, the Executive is empowered to 
practically legislate by rules and to administer the rules so 
legislated./ 

t The only legal distinction, therefore, between the acts of 
the legislature and the acts of the Executive 


Their distinction 
one of method 


is the method adopted in deciding on and 


pursuing a course of action with reference 


to the government of the country./ This absence of a clea r 
differentiation of functions between the legislatures ^and. Jhe 
Executive is accentuated in this country by the fact, to which 
reference has been made, that the Legislative Council practically 


grow out of the Executive Council. The Act of 1833 formally 
enhanced the legislative power of the Governor-General in Coun- 
cil by the addition of a Law Member to it, by abolishing the 
legislative authority'’ of the Madras and Bombay Councils (an 
authority which was subsequently restored) and by enacting 
that the body so constituted “ is authorized to legislate for all 
persons, irlaces and Courts within the Company’s territories”, 
and that the laws made by it “ are, subject to disallowance by 
the Court of Directors, to havo the effect of Acts of Parlia- 
ment.” The Council was strengthened in 1853 by the nomina- 
tion of additional member's to it when acting for the purpose of 
making laws and regulations. The Indian Council’s Act 
of 1861 formally consolidated, revised and regulated the 
legislative powers of the Councils. It also restored subordinate 
legislative authority to the Madras and Bombay Councils and 



THE INDIAN LEGISLATDEES — THEIK LEGIS. FUNCTIONS 1G7 

provided for the creation of further Provincial Legislative 
Councils in fresh provinces to be created. 


The limitation s put upon the power of legislation, which 
was in general terms bestowed on the 

3?owcrs 

lation of Indian Governor- General's Council in 1833 by the 
Councils statutes of Parliament, will be found in 


detail in the enactments printed in the Appendix. Generally 
speaking, the Imperial legislature has power [1) to make 
laws for all persons, for all Courts and for all places and 
things within British India, ® for aU Native Indian subjects of 
His Majesty whether within or without His Majesty’s dominions 
in any part of the world, (3) for all British subjects of His Majesty 
and seiwants of the Government of India who reside in parts 
of India outside British India, (4) for all persons employed 


in the Military or i^Iarine Service of His Majesty in 
India and for repealing or altering such laws or other laws 
and regulations for the time being in force in British India. 


No law so made is to be deemed invalid by reason only that it 
affects any of the prerogatives of the Crown or any of the 


statutes or laws of England not applicable to India. But (i) 
the Imperial Legislative Council has not pow er to make 
any law reiiealiug or affecting the laws by which the 
Indian Government has been constituted, namely, (a) some of the 
provisions of the Government of India Act of 1833 and all 
the provisions of the Government of India Acts of 1853, 1854, 
1858 and 1859, the provisions of the Indian Councils Act of 
1861, and (6) any Act of Parliament passed since 1861 extending 
to British India, and a few minor Acts such as Acts enabling the 
Secretary of State to raise loans on behalf of India, the Army Act 
and Acts amending the same ; (ii) and it has not power to 
make any law affecting the authority of Parliament or any part 
of the unwritten laws of the constitution of the United Kingdom 
of Great Britain and Ireland whereon may depend in any degree 
the allegiance of any person to the Grown of the United King- 
dom or the sovereignty or dominion of the Crown over any part 
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of British India ; (iii) nor has it power, without the previous 
sanction of the Secretary of State, to pass any law em- 
powering any Court other than the High Court to sentence 
European suhiects of His Majesty to the punishment of death 
or abolishing any High Court. One restriction referred to 
above is perhaps of more importance than others, so far as con- 
stitutional rights go, viz, that which refers to the allegiance to 
the Crown in clause (ii) above. This has virtually been inter- 
preted as amounting to a compact on the part of the subject to 
bear allegiance to the Crown and on the part of the K i ng to 
preserve the constitutional rights of the subject, contained in 
the unwritten laws of the United Kingdom of Great Britain and 
Ireland. Mr. Justice Norman, in the case of In re, A meer Klian, 
has explained this aspect of the question in the following 
words : — 

“ In order to see what is meant by the words ‘unwritten laws or 
constitution whereon may depend in any degree the allegiance of any 
person,’ it is necessary to consider first what allegiance is. Everj' 
one born within the dominions of the King of England or in the Colonies 
or dependencies, being under tlie protection of the King, therefore, 
according to our common law, owes allegiance to the King. Every 
British subject is bom a debtor by the fealty and allegiance which he 
owes his Sovereign and the State, a creditor by the benefit and 
protection of the king, the laws and the constitution. ‘ Allegiance,’ 
says Sir William Blackstone, ‘ is tlie tie wliich binds the subject to tlie 
King in return for that protection which the King affords to the subject." 
Foremost r inongst the privileges assured to the subject by the protection 
of the Sovereign is libertj^ and security of the person. The 
Crown cannot derogate from those rights. Bracton tells us that 
‘ the King order the law, for the law makes the King,’ The King 
cannot iiuorfttie with the liberty of the subject, nor deprive him of any 
of his rights. How absolute soever the sovereigns of other nations may 
be, the King of England eannottake up or detain tlie meanest subject at 
his will and pleasure. 

“I will proceed to consider what ‘are the nnwiitten laws and consti- 
tution’ of the United Kingdom which are alluded to in the section (6). 
It is well known that the provisions of the Great Charter and the Peti- 
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tion of Eight are for the most part declarations of what the existing 
law was, not enactments of any new law. They set forth and assert 
the right of the subject, according to what was assumed to be the 
ancient unwritten laws and conslitufion of the realm. 

“ Now if it he true that allegiance and protection are reciprocally 
due from tl»e subject and tlie Sovereign, it is evident tlial the strict 
observance of the laws which provide for such liberty and security 
ensures the faithful allegiance of subjects. 

“ On the faithful observance by the Sovereign of the unwritten 
laws and constitution of the United Kingdom, as contained in the Great 
Charter and other Acts which I have mentioned, depend in no small 
degree the allegiance of the subjects. It would be a startling thing to 
find tliat they could be taken away bj' an Act of tlie subordinate 
Legislature. It would be a strange thing indeed if a great popular 
asRembly, like the Parliament of England, had put into the power of a 
Legislature which has not, and in the nature of things cannot have, 
any representative character, the power of abrogating or tampering 
with such fundamental laws.” 

The net effect of the powers and restrictions relating to 

„ , .r Indian legislatures cannot be better 

Powers of Indian 

Legislatures pie- put than in the Avords of Lord Selborne in 
the case of Qiiecn v. Burah. He says : — 

“ The Indian Legislature has powers expressly limited by 
the Act of the Imperial Parliament which created it, and it 
can, of course, do nothing beyond tlie limits which circumscribe these 
power.s. I But when acting witliin these limits, it is not in any sense an 
agent oi- delegate of tlie Imperial Parliament, but has, and was 
intended to have, plenary powers of legislation, as large, and of the 
same nature, as those of Parliament itself, f The established courts 
of justice, when a question arises as to whether the prescribed limits 
have been exceeded, must of necessity determine that question ; and 
the only way in which they can properly do so is by looking to the 
terms of the instrument, by which affirmatively the legislative powers 
were created, and by which negatively they are restricted. If what, 
has been done is legislation within the general scope of the affirm- 
ative words which give the power, and if it violates no express condition 
or restriction by which that power is limited (in nhich category 

would of course be included any Act of the Imperial Parliament at 
22 
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MiriiUH'c wiUi it), if i^- Tiot foi «n\ coiitf <,f instioo (u iiniiiiic InitiiPi. 
01 lo L'oo''t! iicfiA oly llios(* loiulifioiiH und lohfticlioii'.." 

I These ])Icnavy Dowors of lesislation, wlhch the Indian 

Linnlcapo^^crof > P^sonfc possoss, arc the 
Kogulatioii-ninluiig result of tlic series of onacbmonts whicli we 

of tlio Exccuti\c , . 1,1 1 i ,, 

have referred to abo^'o, between the years 

1833 and 1861 which had changed their original character of 
Ijoiug delegates or agents of tlie Imperial Parliament! The 
delegated anthoutj', originally in the hands of the Councils, 
then Executive as well as Legislative, ce ased to exist with the 
cmistitution of plenary Legislative Councils with ad^dirional 
inombers, hut the oxorciso of the delegated power of ‘regulation- 
malring’ by Executive authoiity, continued without legal war- 
rant for many years, in respect of the administration of terri- 
tories not brought within tho regular administration of British 
Courts and British laws. The dilliculty, liowever> was 
found out during the time of Sir Fit?:-, Tames Stephen 
as Law' Member in India, who placed tho power of so- 


called regulation -making in tho hands of the Executive on a 
legal and statutory basis. Under the Go verninen t .of Jndia„Act 
of 1870, the pou'm'of making regulations at the instance of the 
local Governments concerned wa s v ested^ in„the jGpveraor- 
Coneral in Council in Iiis executive ca]xicity in respect of what 
are, by a curious contradiction in terms, call ed non-regulatio n 
provinces, or provinces in which, owing to their backwai-d 
character, tho i-egular Indian la\v and Law Courts could 
nob be established. Tho Governor-General in his owni person 
also has been vested with an extraordinar y nowcr....o f. making 
Ordinances having tlio force of laws in cases of emergency 


for a period not exceeding six months. 


These vestiges of the tendency to wdiat may be termed 
Tho rule of law non-legal methods of government in India, 
in Indi.T, gj-jjj noticeable here and there in 

the Indian Statute Book. Peculiar pow’ors of d^iprhitipn are, 
for instance, found in Kegulatious nearly a century old and 
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these have recently been revived and exercised under circum- 
stances, also deemed peculiar, but their exercise has been 
vigorously ebalienged both in England and in India. | Subject 
to these exceptions, the Indian Constitution may be deem- 
ed to be as much subject to the rule of law as the 
British Coukitutiou.| What this singular advantage of 
British institutions means to India has not always been grasp- 
ed by many people who have a fondness for arbitrary methods 
and personal government: but students of constitutional 
history will easily discern that this is, perhaps, one of the 
most signal advantages which the British connection has 
secured for this country. The value of this constitittional prin- 
ciple to India in fact can hardly be over-estimated and cannot 
be described better than in the words of !^ir Bitz- James Stephen, 
who was Law Member of the 'Viceroy’s/Conneil during 
the time of Lord Mayo’s Viceroyalty. “Peace and law,’’ he 
said, “ go together ; whatever else we do in India, we must 
beep peace ; and this is strictly equivalent to saying that 
‘"wo must rule by law. ” The remarks of this great jurist 
on the constitutional question whether India shall be 
ruled by law according to British traditions, or by arbitrary^ 
personal government, according to what are fancied to bo 
Oriental notions, are so apposite that we exti-act them in a note 
at the end of this chapter, from the chapter on ‘ Legislation ’ 
which he contributed to Sir W. Hunter’s “ Life of the Earl of 
Mayo.” 

While it Avill thus bo seen that the province of legislation 

Province of Indian enlarged with very beneficial results 

Legislation cir- Jo tlig people of this couutrv, it has also to be 
cumsenbed 

noted that it has lieen limited by other cir- 
cumstancos. The share of the representatives of the people 
tbemaelves in shaping the laws enacted is, in the first place, 
extremely limited. In the next place, it has been the declared 
policy of the Government not to intorfexe with the personal law 
of the various communities inhabitating this country, unless 
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they themselves desire it, but to respect and enforce them, as 
laid down in their legal text books and as deducible from their 
settled customs, and to maintain scrupulous regard for the 
religious and social usages of the people themselves. The in'o- 
vince of legislation in these directions is extremely circumscrib- 
ed, and does not lend itself to assisting social progress to the 
extent to which it has done in Western countries, except by 
means of legislation of an enabling character or with a 
view to relieve disabilities which, changes of social status might 
entail under the personal law of individuals or classes. 
Interesting questions, legal and social, arise in connection 
with this peculiar state of things in India, which it is not 
the province of a student of constitutional history to discuss or 
to express opinions upon ; but their existence has to be 
noted as a constitutional fact tending to show that the domain 
of legislation in India is not as large as in Western countries 
where a more homogeneous population exists. Legally, of course. 
Parliament can legislate with the utmost freedom in respect of 
social and religious matters in India and in the Indian Legisla- 
tures also, measures of legislation affecting social and religious 
usages may be introduced with the previous sanction of the 
Governor-General ; but the declared policy of neutrality on the 
part of the State in such matters, a policy which has been 
solemnly re-affirmed in the late Queen’s Proclamation of 1858, 
makes any interference by Government in any manner counter 
to the feelings of the people themselves as unlikely as possible. 

The powers of the Prowncial Legislatures are in general 
Powers of Provin- respects co-ex tensi ve with those of the 
cial Legislatnrefc Imperial Legislature, but only in respect of 

the territories made subject to their laws, Tliere are, however, 
a few iinpoidairt matter^ ^xcepted^from their competence and 
reserved absolutely for the Imijerial Council. Apart from the 
general restrictions on the powers of the Indian Legislatures 
which apply equally to the Provincial Legislatures,! the latter 
have not power to deal with matters comprised under Imperial 
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irinaBco, Currency, Posts and Telegraphs ; and they cannot 
alter the Indian Penal Code, ■without the previous sanction of 
the Govemor-General.| 

All legislative measures passed by the legislatures in India 

are subject to the po wer of veto on the 

LelisVaticm by^fcho part of the Crown and of the authorities 

Crown and its re- yenresentins the Crown in India, as in the 
presentativcs ^ , 

case of all Colonial Legislatures. Every act 

passed by a Provincial Legislature has to receive the assent of 
the Governor first and the Governor-General next, whereupon 
it becomes law. It is, however, subject to subsequent disal- 
lowance by the Crown, on communication of which to India it 
ceases to be law. Every law passed by the Legislative Council 
of the Governor-General has to receive the assent of the Gover- 
nor-General and is also subject to similar disallowance by the 
Croum. According to Si r C. P. Ilbert , assent Jias„usually^,been 
withheldjsn one o r more of the follow ing grounds : — (1) that the 
principle or policy of the Act or of some particular provision of 
the Act is unsound, (2) that the Act or some provision of the 
Act is ultra vires of the Provincial Legislature and (3) that the 
Act is defective in fonn. 

I The enactments of the Indian Legislatures are not the only 

laws in force in British India. I The entire 
Legislative work .1 

in India and the body of such laws are divisible into : — (1) 

Depart- expressly made for India by the 

British Parliament or sovereign as to above, 
the body of English laws in force in India, though not 
expressly made for India, the law made by persons or bodies 
having legislative authority in India (4) Hindu, Mahomedan and 
other iiersonal laws gov'omiug particular classes. The first three 
of these are with rave exceptions territoiial i. e., “ they apply 
generally either to the whole of India or to a given area and to all 
persons within those limits”. The last are personal laws Ac,, 
they apply only to persons who answer a given description.” 
Theiw are ovu^20 jV^ts jpl^arliament containing provisions 
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relating lo India, the greater portion of which, as may be inferred, 
relate to what may be called constitutional law. The principal 
parts of these are reproduced in the Appendix. The law which 
inay be said to have been made by the Sovereign_apy:t from 
Par liament is stated by the writer~onlnclian Law in the latest 
edition of the JBncyclopscdia Brittanica, to consist mainly of 
Charters granted by virtue of statutes or the Common Law, such 
as tlmsc gpmted to the four High Courts of Bengal, Madras, 
Bombay and the North-West Provinces. A great many 
Charters were granted to the Bast India Company and some 
of the earlier ones contained very important jrrovisions as to the 
legislative and ]udicial aiitliority to Ire exercised in India, but 
most of these provisions are now obsolete. 

The _ theory on which the English law in force in India, 
tliough not made expressly for India — consisting of a considera- 
ble jrortion of the law of England, both statute law and 
Common Law — is deemed to have been introduced into 
India, rests on the assumption that “ when courts of 
justice were established in India, to Ire presided over by English 
judges, it followed that they were to administer English law as it 
stood at the time of the Cliarter so far as it was applicable ”. 
This is usually supposed to have taken place in 

However much in these various waj'-s both the province 
and the process of the Indian Legislatures have been restricted, 
i!thc amount and the character of legislation w'hich they have- 
produced have been extremely valuable and might form exam- 
ples to other states wdiere more advanced legislatures have hardly 
succeeded so well in the sphere of law-making prop84 Not that 
the Indian ijogislatuves have not blundered nor that their enact- 
ments ai'G perfect; but tliey have a record o f aclneyement u'es- 

pectable and croditahle. T his is ...due to their ^possession-jof a 

special Logi.slarivo Depaitment, as well as a compact constitu- 
tion, which has cn.ablcd the Indian Government to make its 
laws, whatever they have been, more systematically arranged 
and more thoroughly worked out than, for instance, in the 
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United Kingdom. In its Legislative Department, tbe Govorn- 
raont of India possesses an oflice, tlio Innction of which is the 
suporiutendoncG of all matters connected with the enactment and 
revision of the laws and which is under Iho charge of a Member 
of the Council. “ Tlie small si;50 of tlie Indian Legislature, ” 

Sir Kitz-James Stenhen once nointed -out. “the fact that it consists 
of only one body and the fact that its duties are purely legisla- ^ 7 ^^: 
tive and that it has nothing to do witli the Executive Govern- 
ment, expedite its proceedings to an extent which it is difficult 
for any one accustomed only to England even to imagine. The 
comparative fixity of tenure of the higlier Indian officials and 
the practice which prevails of carrying on the legislative business 
continuously and not in separate sessions at the end of which 
every bill not passed is lost, all give a degree of vigour and 
system to Indian Legislation unlike anything known in England 
and which I hope and believe compensate to a considerable ex- 
tent for its unavoidable defects and shortcomings.” 

The reforms introduced under the Indian Councils Act of 
1909, might to some extent modify the observations of Sir Eitz- 
James Stephen. Symmetry and system in Legislative enact- 
ments are not ix'swmnuvi bojiumm themselves, nor is simplicity 
of procedure at all conducive to soundness and suitability of 
legislative measures. The primary need for making legislation 
popular and representative of the feelings of the people whom 
the laws affect, outweighs every such considei’ation, and there 
can be no doubt that measures taken towards this result will 
secure far better the veal object of all legislation, vis., to make 
them suited to the peoifie, render them acceptable to them and 
obtain willing obedience to the Acts of the legislature. 

The procedure of the Legistative Councils in the malcing of 

Mode oI trans- found fully set out in the rules 

acting Legislative for the conduct of legislative business, 
published in the Appendix. iThe power of 
the Government on its part to introduce legislation in the 
Councils is limited ; in the first instance, statutorily, by tbe 
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provisions which we have .referred to in the previous pages and, 
in the next place, by the Legislative standing orders,^ which 
have been framed in conformity with the Acts and in pursuance 
of the policy laid down from time to time by the Secretary of 
State and the Government of India. There have been many dis- 
putes over questions connected Avitli this matter, affecting the irow- 
ers of the various Executive authorities responsible for the admi- 
nistration of India, in introducing legislation. Some of these are 
embodied in the stairding orders from which we have extracted 
important portions in the Appendix. Special attention might 
be directed to one of these which is of more than administrative 
significance and has raised and decided a constitutional issue 
of importance to which we have already referred in Chapter IV, 
viz., the extent to which the Government of India is responsible! 
to the Secretary of State in the matter of initiating legislation.j 

NOTE 

\_Bxtraci from the Ohaplar on “ Legislation under Lord Mayo ’’ by Sir 
James Fitz- Jaynes Stephen in Hunter’s “ Life of the Earl of Mayo"'\ 

M.iny pel .sons object not .so much to\ny particular laws, as to 
the Government of the country h}' law at all. They have an opinion 
which I have in =ome instances heard very distinctly expressed by pei- 
sons of high authority, that the state of things throughout India is 
such that law ouglit in all cases to be ovei ridden by wliat is called 
cquitj', in the loose popular sense of the word. That the Couits of 
Justice ought to decide not merelj'^ wliether a given contract has been 
made ai.d broken, but whether it ought to liave been made, and 
whetlier its breach was not inorallj'' justifiable. In short, that there 
ought to be no law at all in the countiy as far as natives are conceined, 
but that in every instance, tlie District Officers ought to decide accord- 
ing to their own notions, subject only to coriection by their superiors. 

In the second place, it is a favoinite doctrine with per- 
sons who hold this opinion that the Government of India posses- 
ses the absolute power of the old native states subject only to such 
limitations as it lias chosen to impose upon itself by express law ; 
that every new law is thus a new limitation on the general powers of 
Government and tends to diminish tliem, and that tliere ought to be as 
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few lawfj as possible, in ordev thal llie vigonv of Uie executive power 
may be maintained at a maximum. 

|Notliing struck me more in my inte^com•^e with Indian civilians, 
tliaii tlie manner in whicii the senior members of Hie service seemed 
to look instinctively upon lawj’ers of ail kinds as their natural enemies 
ami upon law as a mysterious power, the special function of whicii 
was to prevent, or at all events to embiurnss and i-etard, anything like 
vigorous executive action} I was once discussing witli a military officer 
of high rank, and in iiigh civil employ, the provisions of a bill for put- 
ting certain criminal tribes in the Nortii-WesI Provinces under police 
supervision. When I showed him the powers wJiich it conferred upon 
executive officers, he said, ''It is quite a new idea to me that the law 
can be any thing but a check to the executive power.” 

♦ * t 

I may give a few illustrations, which will tlivow further light, upon 
this way of thinking. One of the commonest of all complaints against 
Indian law is that it is stiff and inelastic, that it does not adjust itself 
to the exigencies of real business and so forth. I have heard these 
complaints perhaps a hundred times and whenever I heard them I 
asked the same question, ‘which particular law do you refer to, and in 
wisat manner would you make it more elastic ?’ If, as was generally 
the case, I got no distinct answer to this question, I used to ask whe- 
ther the objector thought that the Penal ' Code was too definite, 
and that it could be improved if its definitions were made less precise ; 
and in particular, whether he would like to have the definitions of 
murder or theft, or of any and what other crime, altered and if so, 
wliere and how ? These questions were hardly ever answered, I 
generally found that nearly every one, when closely pressed, gave the 
same illustrations as to what he understood by the stiffines.s and want of 
elasticity of the law.^Tliey all referred to those sections of the Code of 
Criminal Procedure whicii require the officer presiding at the trial to 
take down the evidence with his own liand, and their notion of rendering 
the Code more elastic was that this requirement should be relaxed.} 

j^Phese sections are the chief guarantee that a judge aetnlly does 
this duty, and does not merely pretend to do it. They are the great 
security for a fair trial to the person accused. Before they were insert- 
ed in the Code, it was a common practice for the judges not to liear 
tlie witnesses at all, but to allow four or five native clerks to take doryq 
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populations, laiv in general is not the instrument by which India oiiglit 
to be governed, is to assume that law is not that which a legislator 
enacts as such, but a mysterious something which is to he found in 
England, and which must be introduced bodily into India, if India is 
to be governed by law at all. 

The only rational meaning which can be ascribed to such language 
as I refer to is one which is not expressed, because it cannot be avowed. 
It is, that the person who uses it -would like the law to stand as it is but 
that the District Officers should use their own discretion about putting 
it in force. This is only a weak form of the doctrine that India ought 
to he governed, not by law, hut by personal discretion. A law whicli 
people may enforce or noti as they please, is not a law at all. 

^The theory that Government by law is not suitable for India, 
and that everything ought to be left to the personal discretion of 
the rulers, that is to say, of the District Officers, is one of those 
theories which many persons hold,| though no one who regards 
his own reputation will avow it. In England, every one will admit in 
words that popular education is an admirable thing, whilst 
many persons couple the admission with qualifications intelligible only 
upon the supposition (which is undoubtedly true) that in their hearts 
they believe it to be mischievous. In India, whilst hardly any one 
will be found to maintain distinctly that the personal discretion of 
local rulers, free from all law whatever, is the true method of Govern- 
ment, numbers of people qualify- their consent to the proposition that 
the country must be governed by law, by commonplaces like (hose of 
■which I have given specimens, and which really mean tliat unfettered 
personal discretion would be a much better thing, Tlie unavowed 
influence of this theory acts so powerfully, that it will be by no means 
superfluous even now to show how baseless and mischievous it is. 

In doing this, it is necessary to refer shortly to common places, 
Avhich are often forgotten because they aie so familiar. |Often as it 
has been repeated, it is not the less true, that the main distinction 
between the government ivln'cli we have established and the Govern- 
ment which it superseded is, that the one is in the fullest sense of the 
w<n'd a government by laiv, and that the other was a government by 
mere personal discretion| It is also tine that the moral and general 
lesults of a govenmieiit by law admit of no comparison at all with 
those of despotism. I do not helier'e that the peojile of England, as a 



CHAPTEE XI 

THE LEGISLATUBES AND THE EXECUTIVE 

Tlie function of legislation Avas differentiated from that of 
Attempted control administration in British India and entrust- 
of the Administra- ed to the hands of the Councils expanded for 

laturo between the legislative purposes by additional members, 
years, 1853-lSGl hetAveen the years 1833 and 1861, as we 
saw in the last chapter. It Avas then found that the Councils 
had to be fu rthBr..-ati:engttiened-.,by....Jihe^ additioa^oL.J?ro- 
Auncial and other repjrej^en^tativ’es, to assist Jn Ktheanaking of 
laws. Legislative activity at that period Avas marked, and, 
hetAveen the years 1853 and 1861, the Indian Legislatures 
modelled themselves on the procedure of the House of Commons 
in England, and not only proceeded to deal Avith matters of 
legislation, pure and simple, hut also Avith questions of 
administration. They shoAA-ed AA'hat was then considered, in 
the AA’ords of Sir C. P. Ilbert, an inconvenient degree of 
independence by asking questions as to, and discussing the 
propriety of, measures of the ExecutiA'e GoA'ernment — deeming 
themseh’es competent to enquire into abuses and grievances, 
calling for reports and returns from the local administrations, 
debating long on questions of public interest and introducing 
motions and resolutions independent of the Executive Govern- 
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menfc. In a despatch of Lord Canning at the time, he pointed 
out that the Council had become invested with forms and 
modes of procedure closely imitating those of the House of 
Commons, that there were 136 standing orders to regulate the 
procedure of a dozen gentlemen assembled in Council, that, in 
short, in the words of Sir Lawrence Peel, they had assumed 
jurisdiction in the nature of that of a grand inquest of the 
nation. It is needless to say that the Legislative Council came 
into constant conflict with the Executive.. Government of those 
days. The following, among others, may be cited as examples 
of the power which, whether originally in.ten^d tojbe vested in 
the Council or not, was actually exercised J 2 y_jhe Govern or- 
• General’s Xiegislative Council between the ye ars .1853 and 

1861j — 

At the meeting of (he Council held on (he IGtIi April, 1859, Sir 
Charles Jackson put the following question : — “ Whether the Govern- 
ment have taken any and what steps foi the erection of a jail in a 
suitable climate foi the reception of European oi American convicts 
sentenced to teiins of penal seivitude under Act XXIV of 1855 ?” In 
huppoit of the que-'tion, he made a long statement giving his reasons 
for his inquiiy ; and the answei was also accompanied by a statement 
at some length. 

On beptembei 6,1859, the Vice-President (Sii Barnes Peacock) 
culled the attention of tlse Council to certain observations made by the 
Madias Supreme Comt in the mnttei of an application by one Gunshani- 
dosb, which observations weie consideied by Sii Baines Peacock as a 
tefleetion on the Legislative Council.^ Then, on the 41h February, 
1860, the matter was by a motion lefeired to a select committee and 
the repoit ot the committee was presented on the 25th February, 
1860, when Sii Barnes Peacock moved the following lesolution there- 
on, ms., “ the remaiks of the leained Judges oi the Supieme Comt of 
Madras on ActXVT of 1859 in dcliveiing judgment on the 8lh August, 
1859 on the case of Gnnshamdoss, weie nnwaii anted by the facts and 
w’eie wholly unjustifiable.’’ In mo^ing the lesolntion. Sii Barnes 
Peacock made a ■very long and inteiestmg speech in the com se of 
which he Said that the membeis of the Legislative Council were as 
independent as the leained Judges of the Supieme Couit of Madras 



THE LEGISLATUEES AND THE EXECUTIVE 


183 


find generally defended the oondnct of the Legislative Council against 
the attacks of the Supieme Gonit. Sir. Sconce, Sir Charles Jackson and 
Sir Bartlc Frcie and the Bight Ilononruble Sir. Wilson all took part in 
tile debate. The oiigiiial motion was eventually withdrawn iuid a 
icbolntion that the leport of the select committee be adopted and 
transmitted to the Secietary of Slate for India Avar nnanimonsly 
agreed to. 

On the 18th August, 1860, Sir Mordamit Wells lose to call the 
attention of the Council to the evidence given before the Indigo 
Commission by the Hnn'ble Mr. Eden, a member of the Bengal Civil 
Service, so far as his evidence leferied to the administration of 
Criminal justice in Her Alajesty’s Supreme Conrl. In thus calling the 
attention of the Council to the subject, Sii llordannt Wells made an 
elaborate speech quoting facts and figures in defence of the vSupremo 
Court of Calcutta against the charge made 1)3' the llon’blo 
.Aahly Eden, that the Supieme Court and the Calcutta Jury Aveie 
partial to Europeans accused of offences. Sir Barlle Freie, -Mr. Forbes, 
Meinbovt) for Iiladras, Sii Baines Peacock and Mr. Sconce, all spoke on 
the subject. 

On the 15th Decembei, 1860, Sir Barnes Peacock moved that 
Government be lequested to furnish several items of information 
specified in the notice of motion in lespecl of ceitain grant by tbe 
Government to tlie descendants of Tippn Sultan of M3'soie. Tlie 
Vice-President made a most vehement and eloquent speech in snppoit 
of liis motion, 

Tlie motion was opposed most vigoronsly^ by Sir Bartle Freie and 
otliers on belialf of tlie Executive GoAminment. The Council avos 
diA’ided and the votes Avere equal in number. Sir Bariie.s Peacock in 
the chair as Vice-Piesidont gave a casting vote in favour of liis motion 
Avhich Avas cairied. 

The information asked foi b^y the resolution Avas substantially 
giA'en by the Goveinment on the 22nd December, i860 Avhen Sir 
Charles Jackson in tlie absence of Sir Barnes Peacock expressed 
his gratification and said that the message granting the information 
“ would increase that confidence Avhich the Council had in the Executive 
Government and would promote tliat harmonious action betiveen 
the Executive Government and the Council Avhich Avas so gieally to be 
desii ed. ” 
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The activities of the Council at this time and the lively 
disputes which it had with the Executive 

Powers of Coun- 
cils curtailed by Government finally I^Jo.ap address-^iLlhe 

Act of 1861 Legislative Council foy the communication 

to it of certain correspondence between the Secretary of State 

and the Supreme Government of India. These, together with 

the differences wliich arose between the Supreme Government 

and the Government of iSIadras on the Income Tax 

Bill and the d oubts which had b een u:aised as_ to the 

va^dity of laws^ ^injirodimed into_ npn-j'egulatipn_provinces 


without enactment by the Legislative Council, finally led 
to the rewsion and consolidation of the laws in regard to 
the Indian Councils in general. The Indian Councils Act of 
1861 provided a most effect i ve chee k against any interference 
of the Legislative Councils with the Executive even by way 
of advice or suggestion. Under section 19 of that Act, 
it was enacted that no business shall be transacted at a 
Legislative Meeting of the Governor- General’s Council other 
than the consideration of measures introduced or proposed to be 
introduced into the Council for the purpose of enactment or the 
alteration of rules for the conduct of business at Legislative 
Meetings, and that no motion shall be entertained other than a 
motion for leave to introduce a measure into Council for the 
purpose of enactment or having reference to a measure intro- 
duced or proposed to be introduced into the Council for that 
purpose, or having reference to some mile for tJie conduct of 
business. Similar restrictions were imposed on the Provincial 
Legislative Councils. 

These restrictions were somewhat relaxed by the Indian 

_ Councils Act of 1892, which permitted (l) 

R e (5 1 r 1 c 1 1 o n !, , , . . • 

ilightl) rci.xxed by the asking of questions m regard to admim- 

1909 strative matters, under strictly limited 

conditions, by the Members of Councils and 

tlie eliciting of answers thereto, and (2) the ex-planation of the 

annual Financial Statements of the Imperial and^ Provincial 
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Governments in the respective Councils and a general discus- 
sion of the same hy the Members. The Indian Councils Act of 
1909 has further re .laxadJiIi,eU.ltHitatipns imposed by the Act of 
1861 limiting the business of the Council to purely legislative 
matters, by empowering the Governor-General in Council and 
the Provincial Governments to make revised rules {a) for 
allowing supplementary questions to be put along with inter- 
pellations in- the Council, ib) for m oving resoluti ons on the 
Einancial Statements presented to the Councils, and (c) for 
m oving resolutions on m atters of general public interest at 
meetings of the Legislative Councils. It is doubtful it the 
extent of what we may call concessions, thus granted to the 
Legislative Councils, in allowing them to deal with matters of 
administration, amount to a restoration of the position which 
they occupied and exercised under the Act of 1853. ^It may he, 
pointed out, however, that under the Act of 1863 the powers of" 
tlie Council, if they existed at all, were unrestricted by any 
legislative limitation and controlled only by the standing orders 
'above referred to. |The express limitation on the powers of the 
Coimcils imposed by the Act of 1861 is not repealed by the 
Indian Councils Act of 1909, but only modified to the extent to 
which the rules framed by the Governor-General in Council or 
the Provincial Governments may relax it^ while the province 
of such concessions as the Executive Government may grant in 
this behalf is expressly forljidden to be widened by the Legisla- 
tive Councils under their power of making rules for the conduct 
of business. 

It is too early to decide to what extent the powers of the' 
Legislative Councils to criticise and control 
powers {jjjg administration might be developed under 

the rules now framed by the Executive 
Government. On the one hand, the Executive Govern- 
ment may not make such rules as to nullify in effect the 
privileges that have been granted ; on the other hand, the 
Legislative Councils or their members may not so far extend 
the letter of the rules as to defeat the express limitation^ 
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imposed on Lhoir powers by statute. Tbe ru les themselves 
which have now been framed by tbe Governor-General in Coun- 
cil Cor this purpose will ho found in the Appendix. They are 
di visible into two secti ons, (l) those dealing with the powers 
which the Legislative Councils are now invested with in 
discussing and proposing resolutions on tire Budget and (2) 
those dealing with the powers which they are invested with in 
obtaining information from the Executive Government and in 
discussing questions of general public interest. The former are 
dealt with in the two subsequeirl chapters dealing with Indian 
Finance. The latter, wliich concern the more general aspects 
of administration, may be dealt with here. 

The utmost powers which a Legislature could exercise over 
an executive, whom it can directly or indi- 

Powers and Pro- 
cedure of House of reetly control, are exemplified m the practice 

Commons British House of Commons towards 

the Ministers of the Crown and the Departments of State. As the 
rules which have now been framed have, according to the Go- 
vernment of India, been to some extent framed upon the practice •• 
of the House of Commons, it is useful to contrast the exact 
limits of the steps which have now been taken in India with 
those which now' subsist in Parliament. In theory, of course, 
tlie Executive'is not in England subject to the control of Parlia- 
ment, but in practice ministerial responsibilitj' to Parliament has 
been more completely enforced in England than in am' other mo- 
dern democratic state. As Professor Dicey has pointed out : 
“There is not to be found in the law of England- an explicit- 
statement that the acts of tbe Monarch must always be done 
through a Minister, and that all orders given by the Crown 
must, when expressed in writing, as they general^' are, be 
countersigned by a Minister. Practically, however, the rule 
exists, as the custody of the various seMs of the Crowm is in 
fact vested in several Ministers of State. What the law of 
England provides is that a Minister w'ho takes part in 
giwng exjiression to the Royal Will is legall 3 ' responsible 
for the act in w’hich he is concerned, and he cannot 
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get rid of his liability by pleading that he acted in obedience 
to Eoyal orders 

Thus, the acts of the Executive are brought under the con- 
trol of the law of the land, and this constitutional principle equ- 
ally applies to the acts of the Executive in India, except in so far 
as the laws themselves may provide immimity from legal conse- 
quences in respect of acts done under such statutory powers. 
The tendency to grant such immunity is, no doubt, very much 
greater in this country than in England, mainly owing to the fact 
that a British Parliament is unlikely to tolerate any such infrac- 
tion of its rights in respect of the affairs of its own country. There 
are no doubt in England other weapons in the hands of Parlia- 
ment by which tlie Executive can be made in the last resort 
subject to the complete control of the House of Commons, 
such as the power of impeachment, censuring etc., but 
the ordinary legal power which enables the House of 
Commons “ to insist that the Ministers shall answer what 
arc deemed proper questions and shall carry out resolutions 
which arc £he outcome of the deliberate will of the House of 
Commons,” is, according to the late Professor Maitland, “ in 
the last resort the power of witid iold ing sup plies orjot^-efusing 
to legalise the existence of a Standing Army.” the absence 
of any such power in the Indian Legislative Councils, it is 
obvious that the effect wbicli their resolutions may have on 
the Executive will Ijg conditioned by the merit of the 
resolutions themselves, by the extent to which they express 
general or popular will and — this is the most important 
consideration — hy the extent to which the Executive considers 
itself bound to accede to such expression of popular will in the 
Councils, j 

The usual methods adopted by the House of Commons in 
England in res]iect of administrative matters fail under three 
heads, namely, (3) the practice of Parliament iu regard 
to asking for information from the Executive, by means 
of questions or by motion for papers relating to matters of 
administration, (2) the exercise of what we may. term au 
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inquisitorial power by tbe House of Commons in respect of tbo 
administration of public affairs in any department of State, by 
tbe appointment of Select Committees or Commissions — either 
with a view to make tlie results of such inquiries the basis lor 
legislation or with a view to introduce administrative reforms — 
and (3) by the practice of moving resolutions on all matters 
connected with administration, including motions of censure 
on the conduct of Ministers or of their departments and motions 
for adjournment on the refusal of any minister to give informa- 
tion to the House or to complj' -with other similar requests on 
the part of members. The general principles on which the 
above rights are based were long ago laid down by Sir Brskine 
May in the following terms : — 

“The limits, a-iihin -vvliich P.iiliainent, or eitiiei House, may 
coiiblitntionally exeicise a contiol ovei the Executive government liavo 
been defined by usage upon piinciples consistent with a true distiibutron 
of powers in a fiee state and limited inonaichy. Pailiament has no 
diiect contiol ovei any single depaitmcnt of the state. It may oidei 
the production of papeis foi its infoimation ; it may investigate the 
conduct of public officeis and may pronounce its opinion upon the 
mannei in viiicli eveiy function of Government lias been, or ouglit to 
be difechaiged ; but it cannot convey its oideis or diiections to the 
meanest executive officei in lelation to the peiformance of his duty. 
Its po\\er over the executive is exercised indirectly, but not tlie less 
effectively, throngli tlie lesponsible Ministers of the Ciown. These 
Jlinisteis legnlate the duties of eveiy department oi the State, and aie 
lesponsible foi llieii piopei perfoiinance to Pailiament as well 
.lb the Clown. If Pailiament disappiovc of any act or policy 
of the Goveiiimeiit, Ministeis must coniotm to its opinion oi 
ioiieit its confidence. In this manner the House of Oommoiis, 
having become the dominant power of the legislature, has been able 
to direct the conduct of tlie Government, and contiol its executive 
administiation of public .affairs, without exceeding its ennstitulional 
jiovvei 

‘ ]ilvei3 measnie of the ministeis of the Ci own saj’s Lord 0 103 , 

' is open to ceiisine in eitliei House’, as when tlieie is ]ust or 
oven plausible gioiind ftn objecting to an3'tliing they have done or 
omitted to do. the3 cannot c'-cape being called upon to defend theii 
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conduct. By tliif> arrangement, those to wjiorn power is entnisfed are 
made to feel that they must use it in such a manner as to be ■prepared 
to meet the criticisms of opponents continually on the watch for any 
errors they maj commit, and the whole foreign and domestic policy 
of the nation is submitted to the oideal of free discussion. ” 

Wg may' now proceed to consider how far or how little 
^ ^ ^ the new miles framed by' the Governor- 
Councils, as to (i) General in Council in respect of the dis- 
interpellation cussion of administrative matters by the 

Indian legislatures, bear resemblance to the practice of Parlia- 
ment. To take the question of giving information to members 
of the Legislature, we may point out that the English practice 
is based on the principle “ that it is imperative that Parlia- 
ment shall he duly informed of everything that may be neces- 
sary to explain the policy' and proceedings of Govei’nment in 
any part of the Empire and the fullest information is com- 
muuicated by Government to both Houses from time to time 
upon all matters of public interest.” Information is, of course, 
withheld on the ground that public interests will suffer by their 
disclosure and Ministers cannot be compelled to give the same; 
but Avhen Ministers do so withhold, they take the responsibility 
for so doing and if the House is of a contrary' opinion, the mem- 
ber who asks for information can move for the adjoiu'nment of 
the House or move a resolution asking the Minister to furnish 
the information. |rhe powers of interpellation given to xnembeis 
^ of the Legislatures in India proceed on the reverse principle 
that the Government is not ijound to give any information ex- 
cept such as it deems necessary to give in the public interests,! 
^ an^tjsjr-questionjrow.far-tbe power qf,„moving xesolutions 
now vested in the Councils imder the rules extends to moving 
resolutions asking for information or for adjournment, which 
^ IS doubtfuL The practice of putting supplemental y questions 
in England has been developed into wliat'^e^^y^erm ~a fine • 
art, both on the part of those putting tire questions and on 
the part of those Memhem of Government who answer them. 
Whether the strictly limited ix)W6r of putting supirlementary 
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questions which has been granted this year to the Indian 
Councils, subject to the wide discretion vested in the President 
in respect thereof, could, and is likely to, be developed into a 
weapon of heckling the Executive, as is done in England, it is 
too early to nrop hesv. 

We may next consider the practice as to the appointment 

, . . . Select Committees. The appointment 

(hi .ippointment _ _ _ 

of Select Com- of Select Co mmittees in the Indian Legis- 

motions° ^ ^ latures in ^respept of legislative measures 

introduced in the Councils has been used 
with vei’v great benefit to the public interest, and in this respect 
this practice has been deemed to be a wholesome and advantage- 
ous variation from the practice and procedure of Parliament in 
England with resirect to Bills which are usually discussed in 
committees of the whole House and are voted upon more or 
less on party lines and passed after the third reading. There 

seems to be nothing in the new rules preventing the Govern- 

* 

mont or any member to move for the apirointment of Select 
Committees of the Councils to enquire into matters of 
administrative reform or of administrative abuses, and it is 
sufficient to note that having regard to the nature of the 
constitution of the Councils, mixed committees of officials and 
non-officials appointed for those purposes may be the best suited 
to advise as to the course of action to be taken by the Govern- 
ment. Of course, there is no scope for discussion of questions 
of public interest on what are usuallj^ termed in the House of 
Commons, motions to go into committee, or motions for 
adjournment before the orders of the day are begun, so as to 
allow discussions in Council on questions of urgent public 
interest and opportunities to the Executive to furnish the 
Councils with a statement ot its policy or its iDrocedure in 


regard to urgent administrative matters. 

It is, as has been pointed out already, quite possible that 


N.aturc of Pailia- 
mentary control 


if the poweis now entiusted to the Councils 
are used with care, wisdom and disoiimma- 
tion, precedents and procedure analogous 
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to those of the House of Commons might gradually grow up 
and might serve as a useful means, if not of directly controlling 
the Executive, — a ijower which, under tho'present constitutional 
arrangements of the Govornmont of India, it is impossible that 
the Council could possess — at least of direoting the Executive 
into correct and proper channels in regard to administrative 
policy and administi’ative action. It is however necessary to 
remember fundamental characteristics of Parliamentari'' Govern- 
ment in this connection. In England, Parliament does not 
govern, hut it chooses and appoints tlie governors and having 
done so, it supervises their action by means of questions and 
criticism. They are not changed so long as they maintain the 
confidence of the party or combination of parties who possesses 
a majority in the House of 'Commons. Ministers, therefore, 
are in constant touch with public opinion, with the finger on 
the pulse of the nation as well as on that of their party, to 
realise how far they command such confidence. They are 
always willing and ready to afford explanation and information 
within reasonable limits, both in public and private, to consider 
friendly criticism and advice and to correct abuses. Conse- 
quently, on the part of the ministerialists, there is usually no 
necessity -and it would by no means conduce to efficient work- 
ing of the system of party Government — to push the powers 
of supervision, check and criticism constitutionally vested 
in the House to the point of defeating the Government, 
unless a change of Government is desired owing to their failure 
on vital mattem on which the nation has come to hold a 
different opinion. On the other hand, it is the constant study 
and duty of the Opposition and the members who support 
them in the House, to attack and discredit the ministry, 
to push the powers of supervision, check and criticism constitu- 
tionally vested in the House to the point of defeating the 
Government, except on rare and critical occasions affecting the 
safety of the realm. So long as the numerical support of 
members is sufficient to sustain them in office, adverse ^motions 
pushed to a division result in no evil consequences and rather 
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keep the Ministry fully alive to its duties by the risks and 
chances of the division list. 

The state of tilings in India, it must be realized, is 

very different. | The legislatures of the 

Limitations of country neither govern nor appoint its 
the right of criti- • < ° , 

cism or discussion governors and the latter are placed beyond 

all the risks of an adverse vote in the Pro- 
vincial Councils and beyond the very possibility of an adverse 
vote in the Imperial Council.| The Legislatures so far have 
only a power of cri ticism , d iscu ssion and sug gestio n. The execu- 
tive are hound to defend their polios'^ on any matter raised in 
debate, but there is a very large iiowm’ and discretion allo^yed 
to them to refuse,., to allow,, a matter to ,be debated or ^..dis- 
cussed at, .all. There is absolutely no coercive power held i n 
resen'e to constitutionall y c onstrain the Government. The 
effect of the discussion or criticism is only moral as affording 
the Government the opportunity of knowing the views of the 
people and communicating their own views to them through 
their representatives. It .le.aves it .to the. discretion .of .the Gov- 
ernment to reject or accept recornmendations, even though they 
may be found to express a. unanimous public opinion on any 
.. matter. Nevertheless, the moral force of genuine and accurately 
^ascertained public opinion wlien it i^ sought and attained in the 
'Oouncil, must be very great even in the most arbitrary of 
iGovernments and it is by greater organisation and effort in 
Ithis direction that the next step in constitutional progress 
‘should Ije compassed before any powerjof actual control over the 
Executive becomes a matter of constitutional reality with them. 



CHAPTER XII 

THE COURTS A,ND THE CONSTITUTION 

A description of the judicial system of the Indian Empire 
, and the powers and duties of Courts is 
governmental func- easily available in many recognised text 
books. In the pages of Cowell’s “Courts 
and Legislative authorities in India” will be found an 
exhaustive discussion of how the jurisdiction of Courts, esta- 
blished under the authority ofc the British Government, arose 
and became established throughout the country and by what 
laws and rules they are now regulated. It is, therefore, not 
attempted to re-produce their substance here, nor to discuss the 
questions arising out of the Indian Judicial system in itself, which 
are mainly of interest to the student of law rather than to the 
student of the Constitution, who is principally interested in the 
relationship of the Courts to the various executive and legis- 
lative bodies. It is usual to talk of the English Constitution 
as resting on a balance of powers and as maintaining a division 
between the executive, legislative and judicial bodies. Such 
a distinction, though £iot quite accurate as to actual facts, as was 
pointed out in an earlier Chapter, rests upon the definitely 
recognised principle of the supremacy of the British Par- 
liament and the supremacy of its laws, to which both the 
Courts and the Executive are subject. The Executive of the 

25 
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English Constitution, though distinct from the legislature, have 
been made completely subordinate to it in actual fact The growth 
of constitutional principles and understandings have brought 
the Grown and its servants, in whom the thepry of the English 
Constitution vests the executive authority, into entire subiec- 
tion to the authority of the legislature. On the other- 
hand, the position of the Judges, though of unquestioned 
subjection to the law of the land, has been made independent 
by placing their office on a permanent tenure and raising it 
aboye the direct influence of the Crown or the Ministry to whom 
they might haye owed their original appointment. 

This inter-relation of the three organs of Goyemment 
necessarily underwent alterations when applied to the case of 
territories governed by non-sovereign legislatures within the 
British Empire. The legislatures of the Colonies and of India 
are, as pointed out before, subordinate law-making bodies, and 
it has, therefore, become the necessary function of the Judges 
of the Courts of the land to interpret the law made by these 
legislative authorities as well as the constitution-al law's on 
which this authority is based and to decide whether they are 
within or bej'ond of the scope and competence of their respective 
powers. -'The Courts, therefore, both in India and in the Colo- 
nies, are empowered to pronounce on the validity or constitu- 
tionality of law's made by their respective legislatures. The posi- 
tion of the Judges of His Majesty’s Courts both in the Colonies 
and in India has consequently been made one of independence 
of both the legislatures and of the Executive of these territories! 

Since the days when Parliament began to seriously take 
The authority of upon itself the responsibility of the admini- 

His Majesty’s stration of this country, it has pursued 
Courts _ . TT- 

the definite policy of establishing His 

Majesty’s Courts in India, ow'ing their authority to the 

Government ‘at Home ’ (aud not to the Companv in India) 

and exercising jurisdiction subject to the sovereignty' 

of Parliament. The legal theory was, as was seen in the last 
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chapter, that when Oourts of Justice were established by Eoyal 
Charter presided over by English Judges, the law which they 
administered was the whole body of the statute and Common 
Law of England. It is a matter of some controversy as to how 
far and to what extent these larvs became ai)plieable between 
1736 when His Majesty’s Oomis, in the form of Mayor’s Courts, 
were first established in the presidency towns of India, and 1781 
when Parliament definitely legislated to remove the doubts 
and difficulties as to the jurisdiction of the King’s Courts and 
the Company’s Courts.jSir Eitz-James Stephen is of opinion that 
the English Criminal law was introduced originally to some 
extent by the Charter of 1661, and the later Charters of 1720, 
1753 and 1774 must be regarded as acts of legislation whereby 
it was re-introduced on three successive occasions, as it stood at 
these dates. But high judicial authorities, as Sir C. P. Ilbert 
has pointed out, have “ maintained a different view. They hold 
that British statute law was as first given to Calcutta by the 
charter establishing the Mayor’s Courts in 1726, and British 
statutes passed after that date did not apply to India unless 
expressly or by necessary implication extended to this country. |’ 
Generally speaking, however, the establishment of the King’s 
Courts under Boyal Charter to exercise supreme judicial autho- 
rity has been treated as a valuable and necessary concomitant 
of the introduction of British institutions into this country, as 
well as elsewhere in the Empire. The Regulating Act of 1772 
recited that the Charter Act which authonseSTEeTEasTlndia 
Company, to establish courts did not “ sufficiently provide for 
the due administration of justice in such a manner as the state 
and condition of the Presidencies do and must require ”, and 
empowered His IMajesty to establish by Charter a Supreme 
Court of -Tudicature at. Fort William, consisting of a Chief 
Justice and three otlier Judges exercising all the powers which 
the King’s Courts might exercise in England. 1 How far this 
Court was deemed to be independent of the Executive and 
the Legislatures in India that is, the Governor- General and 
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liis Council— can be easily infen-ed from the famous disputcsj 
which arose betweeen this Court and the Governor-General’s 
Council, which nearly reduced the Government of Bengal to a 
deadlock and necessitated the interference of Parliament to 
remove some of the anomalies which then arose. The 
Su preme C o urt at C alcutta and those at Madras and Bomlmy 
which were later established, Avere in fact originally created 
for the purpose .oL acting as_ a checkjiipon the powers of the 
Government then administering the affairs of India, and 
especially over English residents in India. It was con- 
sidered at the time, as Sir Fitz James Stephen pointed out, 
“ not %vithout reason, tliat by establishing courts independent 
of the local Government, armed with somewhat indefinite 
powers and administering a system of law of which they were 
the only authorized exponents, a considerable check might be 
placed upon the despotic tendencies on the part of the Govern- 
ment. The effect of this policy was, in the first place, to pio- 
duce bitter dissensions between the Government and the 
Supreme Courts both at Calcutta and at Bombay and, in the 
next place, to set the Supreme Courts and the English law of 
which they were administrators before the •eyes of every 
European in India, as representative^ of a power not only 
different from, but opposed in spirit and principle to, the 
powers of the Government. ’’ This antagonism between the 
two authorities, the Goveruor-6< neral in Council possessing 
legislative and executive functions and the Courts of His 
Majesty, both simultaneously established by the Eegulating 
Act, was eventually tided over by a series of enactments which 
enlarged and differantiated the legislative power from the 
executive and pl^edjihe authority of the Supi eme Courts and 
of the High Courts which succeeded them, within bounds con- 
sideied compatible ^^ith smooth and efficient administration. 

The Judges of the High Courts, with refeience to the 
The lawt they Indian Legislatures and the Indian Exo* 
aduiuii&icr cutive, then, do stand in a position of 
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indopendence. They owe their appointment to L etters Pate nt 
from His Majesty, though the Governments in India may bo 
and are consulted as to their choice. They hold office durin g 
His Majesty's i?Ieasu re, and in this respect essentially differ 
from the Judges of the British High Court of Judicature, who 
can only he removed upon an address to His Majesty by both 
Houses of Parliament. The function of the Indian High 
Courts is to administer justice according to the law of the land, 
namely, the laws of the Imperial Parliament and the laws of 
the Indian Legislatures passed within the scoj)e of their respec- 
tive authorities, and according to the customs and usages of 
the communities inhabiting this land. 

From the time of the Regulating Act in all charters 
and statutes these Courts, even in the presidency towns 
were directed to apply bo Hindus and Mahomedans their own 
laws in regard to all matters of inheritance and succession, 
family law and matters relating to religion or caste. I n the 
territories outside the presidency towns where Courts of Justice 
w'ere establislied by the East India Company acting under the 
authority of the Emperor of Delhi — “ the only assumption”, as 
a writer has put it, " that could be made as to the law to be 
administered was that it was the law already in existence.” 
Acting on this assumption, the Company’s Courts administered 
tlie Ma hommedan Crimina l law which was the general law of 
the subjects of the'’iroghul emperor : the revenue system re- 
mained, as did also the existing relations of Zemindar and ryot 
a.c) of the cultivator and of the persons intermediate between 
the state and the cultivator. In regard to matters of family 
law, inheritance and succession, religion and caste, the 
Company’s Courts were expressly enjoined to apply the Hindu 
law to the Hindus, and the I^lahommedan law to the Mabom- 
raedans — of course, it was also the duty of these Courts to 
recognise well-established local usages. Thus practically all the 
topics of litigation at that time likely to arise were provided 
for. Bub as time went on, when by intercourse with Euro- 
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peans new ideas, and with them new wants sprang up in the 
native popultdiiqns, ^gaps„came , to be discovered in the law. 
To^such cases_the Judges haddjeen vaguely told that they^vere 
to apply “ the rules of equity and good^conscience.” These 
were naturally sou g ht in the J^glish law. The consequence has 
been that in some important matters, the notions of English 
law have powerfully affected India. Such are the conceptions 
of a complete separation of the ownership of property from the 
enjoyment of it by means of trusts of the testamentary power, 
of the creation of life estates, of the substitution of one owner of 
property for another on the happening of some future event, of 
rules of evidence, criminal law, civil and criminal proceduie 
and the subordination of the executive to the ordinary law. 
Upon all of these topics, the law of India is mainly English. 
Not that the whole of it rests upon the slender authority above 
described. Much of it, as will appear presently, was.intioduced 
by the Indian Legislatui-es. Much of it also, although origi- 
nally introduced by the Courts, has since received le gislativ e 
sanction.* 

The position of the Judges has been made one of security 
Independence of against any improper influence of the 
the Judges Executive in India itself, the corrupt or 

improper exercise of their own powers was guarded against in the 
Eeguhting Act of 1772 Iiy vesting the power to punish them for 
the - ime in the Court of the King’s Bench in England, and for 
this parpose the Governor-General and the Governors in Coun- 
cil were made judicial authorities to t^ke evidence and^^n^ 
smjt same to„ the Court in England when.asked to do so. 
This provision has been reproduced in the collection of Statutes 
legating to British India, and we presume it applies to the 
Judges of the present Higli Courts which liave succeeded the 
old Supreme Couits. The Judicial Committee of the Ptivv 
Council, constituted by an Act of 1833, is the highest judicial 

authority in respect of all judicial matter’s arising in 

* Encjclopcedia Bntannica 11th Edition, Voh xiv, p.,434. 
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|Tlie composition of tlie Higli Courts and of the Courts iu- 

fevior to them has, however, to some extent 
Combniatiou of t • if 

executive .intl judi- told upon their independence in relation 

ai.il functions oxeGufcivo|xvhich tlie ludieiary was 

expected to possess under the original statutes. The position 
of the Judges of inferior couits is, so far as their discharge of 
judicial functions within their respective spheres is concerned, 
theoretically at any rate, one of independence of the Executive. 
The conduct of the Executive and its officers and the consti- 
tutionality of Indian Acts, in so far as they may come before 
them for judicial pronouncement, ought to be treated in the 
same way as any sujierior Court ought to treat it. The judges 
of the inferior courts are subject, no doubt, to the administrative 
control of the High Court, but th e, executive government^ in t he 
ca se of a large num lje.i . of them,Jtias...a good jdeaLoiy.oiceJn decid- 
ing their iyosp .ecis.a nd promo tion In the case of judicial officers 
who a re Magistr ates exercising criminal jurisdiction, the posi- 
tion of the executive officers of the Government is such as to 
jiarmit of interference, sometimes serious, with the indepen- 
dence ol the subordinate Magistracx in the discharge of their 


functions. The combinatio n of executive with judicial func- 
tions in the same hands, which so largely prevails, lio"wever 
necessary or expedient in some circumstances it may be, 
has undoubtedly resulted in making the actual discharge of 
judicial duties appear much less independent than was intended 
to be Legally, of course, the two functions are clearly distinct, 
and the union of them in the same officer is only a matter of 
administration. The law does not lecognise the prosecutor and 
the judge acting together in the same person, or in the same 
body of persons related to each other as superior and subordi- 
nate. On the other hand, the law does clearly distinguish 
between klagistrates and Judges who try cases and the prose- 
cutor and police who prosecute and investigate* It is the union 
in practice of the two functions that has gone to interfere with 
the principle of the separation of functions on which all British 
institutions have been framed. 
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There ave moreover, in India a few exemjsfcioiis from the 
Special exemp- aufchorifey of fclie courts which are mainly 
of liistorical importance. The position 
and prestige of the Gover nor-Gene ral and the Governors of the 
Presidencies have been enhanced from the time of the Emulat- 
ing Act by the provision contained in it, that they shall be 
personally exempt from the original jurisdiction, civil or cri- 
minal, of the High Court or from arrest or imprisonment in 
any suit or proceeding of that Court. The Chief Justices and 
the Judges of th e sev era l H igh Courts are also similarly exempt- 
ed. It has also l^een provided that an order in writing ^of the 
Governor-General in .Council is a full justification for any act 
which may be questioned in any civil or criminal proceeding in any 
High Court, except so far as the act extends to any European 
British subject of His Majesty. The abuse of the authority or 
power vested in the Governor-General and the Members of his 
Council is provided against by vesting an authority to deal with 
them in the Court of the King’s Bench in England and the High 
Court has been authorised, as the Governor-General and Gover- 
nors in Council have been in respect of the High Courts, to take 
and transmit evidence to the said Court in this behalf when 
asked to do so. 



CHAPTER XIII 

INDIAN FINANCE 

No account of the Indian Constitution can be considered 
Wide field o£ complete without a l)nef description of 
Indian Finance Indian Finance. The total revenues of this 
country amount annually to more than 85 millions strerling and 
the total expenditure amounts to a like figure. The sources 
of those revenues are as varied as the purposes to which 
they are applied. We are not here concerned with the princi- 
ples according to which the revenues of this country are raised. 

I They vary from the extreme English conception of fafssc faire 
to the equally extreme German conception of land and railway 
nationalisation.) The history of Indian Finance is full of ex- 
amples of financial statesmanship notable alike for resource- 
fulness and for success. Few modern states will furnish adequate 
parallels to them. The study of Indian Finance, from a scien- 
tific point of view, has yet to be made in any serious fashion 
by students of Indian Politics or Economics. A proper pre- 
sentation of its varied features and interesting tendencies 
during the last half-a-century and more is itself matter for a 
separate volume. Such a task is beyond the limits of this 
liook. All that is essayed here is merely a brief examination of 
the relation that, under the present constitution, exists betwCep 
finance and Government. 

26 
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A's in administrative so in financial matters ve have to 
Control of Indian ■ recognise four distinct-a uthoriti es possess- 
Piuauco financial powers in vailing degrees. 

These are : — (l) the Secretai’y of State in Council ; (2) the 
Governor-General in Oounoil ; (3) the Provincial Governments; 
and (4) the local and municipal bodies. Section 2 of the 
Government of India Act, 1858, declares : — “ And all the 
territorial and other revenues of or arising in India and all 
tributes and other payments in respect of any territories which 
would have been receivable by, or in the name of the said 
campany, if this Act had not been passed, shall be received for, 
and in the name of, Her Majesty, and shall be applied and dis- 
posed of for the purposes of the Government of India alone, 
subject to the provisions of this Act. ” Section 41 of the same 
Act provides that the expenditure of such revenues is placed 
under the control of tlie Secretary of State in Council — no grant 
or appropriation being allowed to be made without the con- 
currence of the majority of votes at a meeting of the Council of 
India. Under section 53 , the accounts of each financial year 
are required to be placed before Parliament. The general 
financial powers of the Governor-General in Council are traceable 
to se ction 39 of the Charter Act of 18 33 under which “ the 
superintendence, direction and control of the whole Civil and 
Military Government of all the said territories and revenues in 
India shall be and are hereby vested in a Governor-General and 
Counsellors to be styled ‘ The Governor-General in Council.” 
Tlie financial powers of Provincial Governmen ts rest on no 
statutes, but are derived from executiA'e arrangements in con- 
nection with the system of Provincial Contracts or Settlements. 
The financial powers of local boards a nd Municmalities re st 
upon Indian legislation and ai'e therefore the creatures of either 
the Imperial or the Provincial Legislative Councils. 

Indian public expenditure is either incurred in England oi 
Delegation of in India. Eoughly speaking, expenditure 
financial control jn En gland is incurred onl v on the au tbojjfo^ 
of the Secretary of State in Council ; expendituvejnjtadia is 
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i ncuiTed Government of India according to rules approv ed 

by the Secretary of State in Council. T he sphere of expendi- 
ture, therefore, within ^vhich the Governinent of Indiajin§X 

have an unfettered disci 'etioj3jsJbus.limitecl. To cite 
one example, appointment carrying a salary of over 

Rs, 250 per mensem can be created by the Government of 
India without the Secretary of State’s sanction. But 
though the supreme authority for any appropriation of 
Indian revenues vests by law in the Secretary of State 
in Council, th e Gnvernmenb of India has been gen omllv 
authorised , in order to facilitate the transaction of public 
business, by the Secretary of State, subject to certain restric- 
tions, to incur expenditure without his specific sanction, for 
the purpose of carrying on the ordinary worlc of administra- 
tion. The Governor-General in Council h as delegated . a 
ponsiderable slice of the powers he possesses to the Provinc ial 
Governnaents and has imposed his ovm conditions on their 
exercise of those powers. 

It will thus be seen that there are tjH^eg^istinot spending 
authorities iu respect of the same revenues. The Secretary of 
State is directly responsible for charges in connection with the 
Government of India incurred in England and exercises control 
over the Government of India; the Government of India directly 
incurs the expenditure on the Imperial Services and controls 
the Provincial Governments : and tho Provincial Governments 
are responsible for the charges on Provincial Services and are 
controlled by the Government of India and the Secretarj of 
State. But the taxes which feed this . three-fold exne nditni-R 
a re imposed only by a single authority aud th ey, together with 
the aggregate of the expenditure by all the 3 spending autho- 
rities under each head, are estimated foi in one budeet nn fl 
ex hibited iu one acc ount. 

All revenue is raised in India. For constitutional 

Sources of 'inclmn it is sufficient to classify this 

Revenue revenue imdei two principal bead s (i) that 

which has a legislative sanction aud fii) 
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that which has not. The revenue derived from salt, customs’,^ 
excise, assessed taxes, provincial rates, stamps, registration 
and opium, come under the first head. The two considerable 
item^. under the second head are trilmtes and contributions ^ 
■‘from Native States, and land revenue. Tributes &c., from 
Native States form a class of revenue arising from the foreign 
policy pursued by the Government and foreign policy is, and 
largely ought to be, least controlled by the Legislature. 

There appears, however, to be no constitutional reason for 

. removing the item of land revenue from 
No legislative 

sanction for land the sphere of those which requme legisla- 
tive sanction. This exclusion is generally 
justified on the ground that, ever since the days of Manii, 
the State has been entitled to have a share of the produce of 
the land from the cultivator. This customary right 
to a Bajahliagam is said to be inherent iu the British 
Government as the successors of the ancient Hindu 
Kings and is being enforced bv such rules a nd .-according 
to such principles as t he Executive h a ve chosen to . fix>J[or 
themselves. Wliether sucli a iDosition could bo considered sound 
from a modern financier’s point of view is a question that 
need not be discussed in detail here. One argument may, 
however, be stated in reifiy to it. In his Financial Statement 
presented on the 18th Feb. 1860, the Right Hon’Rle James 
Wilson justified the imposition of fresh taxation by quoting 
the authority of Manu and proceeded as follows : — Now, I 
must say that there is latitude enough here for the most needy 
Exchequer and for the most voracious Minister : a twenty per 
cent, income-tax upon profits ; a tax varying from two to five 
per cent, upon accumulated capital ; a share of almost .ev'&ry 
article produced ... I should imagine that revenue la’Ws of 
the ancient Hindus must have been contributed to the sacmd 
compiles by some very needy Finance Minister of-the‘daj' ! 
|And yet, though authority is found in Manu for income-taxes, 
customs and excise, all these have been imposed and are to-dfit 
collected only under legislative sanction. If a tax on income ■ 
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a share of profits, as Manu put it— requires an Income Tax 
Act. why should a share of agricultural produce be levied with- 
out a legislative eUactment?\lnto the vexed question of whether 
the land revenue is rent or tax, it is again unnecessary here to 
enter. Its assessmen t and collection are depen dent purely on 
ex ecutive discretion and no one wh o pays_Iandj:ey.enueJias„the 
right tO-JPiestion . in j»,j3purt„oLLaw the justice of„the burden 
t hat is im posed upon hi^ for purpj 5 .s_es„of the State. 


The exclusion of land revenue from the province of the 

, , , Legislature practically remov es betwe en.40 

Financial .'vud ^ ™ " 

constitutional dr.w- and 50 p e r cent, of the net publi c. reve- 

baoka thereof aues from anv sort of control. Two con- 

siderations may be urged in this connection from a financial 
and constitutional standpoint ; — 


(a) The amount realised as land revenue — which over a 
large part of India is subject to jDeriodical revision — has growm 
and is growing and the funds at the disposal of Government are 
thereby swelled. Expenditure, therefore, also tends to increase in 
order to keep pace with the increased revenue ; {b) when a surplus 
occurs and the Finance Minister casts about for the best means 
of effecting reduction of taxation, he finds himself unable to give 
any substantial relief to the class which pays the largest slice of 
the public revenue and which also really parts with the largest 
proportion of its income for the needs of the State. And, no 
wonder, he certainly can not maJmjmx-SUggestions Jou-jedneirig 
t he amount taken as land revenue, because the principles of its 
a sses sment are not fixed by Megislativ e .enactment. He has, 
therefore, to fall back upon the addition of a few unimportant 
cesses on land or upon the reduction or abolition of other taxes 
which have been sanctioned b\’ the legislature. It seems to the 
present writer unnecessary to hirtber press this constitutional 
objection against the present method of making land revenue 
assessments. The recent Eoyal Commission on Decentralisation 
Ijbas recommended the placing of these assessments on a legal 
Ijand statutory basis but so far it has not been acted upon. 
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It may, therefore, be stated thatjjall taa.<xtio)im India, 
Taxation -voted except the one item of land revenue, has to 
by Legislature be voted by the Legislative Council. Such, 
at any rate, has been the practice — the constitutional conven- 
tion, if we may so put it — though there appears to be no definite 
statutory prohilhtion apart from the principles of the English 
Constitution, in the way of the Executive Government imposing 
a tax -without reference to the Legislative Councils|j 


With regard to public expenditure, however, the hAecutive 
both in practice and in theory has been 

Executive iuu 

controlled _ni _ex- absolutely uncontrolled. How far the 
reformed Councils will be able in future 


to exercise any control in this matter will be discussed in 
some detail in connection with the Budget. 

Originally, the administration of the whole of Indian 
Finance was vested in the Government of India, a task whicli 
on account of the growing development of the coimtiy, became 
both difficult and inefficient. A policy of decentralisation was 
initialed by Lord Mayo’s Gpycrnment_„in_J870 and ^thc 
‘ Provincial Contracts’ came into existence. This policy has 
i) 0 en considerably improved and developed of late. It must 
be clearly borne in mind, however that tlie various Provincial 
Governments are merely repositories of financial ixiwors 
delegated to them by the Imperial Government. Within4hc 
sphere limited by the w’ovinc ial settlements, they am free, to 
order their own revenue and experalitnrc subject _tojjLnous rules 
as regards' the creation of appointments, raising of fresh revoutic 
(.Ve. The following passage taken from the new “ Imperial 
Gazetteer of India” Yol. lY, p. 190, desciilres tlie system as it 


was iutrodrrced : — 

/ “ The objects aimed at wore to give tlie Local Goveinmonts 
a strong inducement io develop their 

Decentnili'vfition 

nf Provinci.'il Fi- revenue and practise economy m their ov- 
nance m iSiO penditure, to obviate the Siipiewc Govern- 

ment in the details of Provincial Administration and at the same 
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time to maintain the unity of tlie finances in siich a manner 
that all parts of the administration should receive a due share of 
growing revenues, required to meet growing needs, and should 
hear in due proportion the burden of financial ditlicrdties which 
must bo encountered from time to time. This pi’oblem has 
been solved by the Government of India delegating to the Local 
Governments the control of the expenditure on the ordinarj’' 
provincial services, together with the whole, or a propoi’tion, 
of certain heads of revenue sufficient to meet these charges. 
The heads of revenue selected arc such as are most susceptible 
of improvement under careful provincial management.” These 
‘ Settlements ’ with provincial Governments we re subject ..t o 
r evision periodical ly, brxt r ecently this polic y has g iven pla ce 
tpjijmore. perm anen t system, Provincial finance, on the whole, 
is u nder the constant che ck and snneiwisio n of the Supi'eme 
Government and is only a part — and not independent — of 
Imperial Finance. 

The general features of the existing Settlements effected 
\Yitb the aid of these principles are generally of the following 
character. The Imperial Gove rnment directl y administm;s^ the 
obviously common services which everywhere a Centi'al 
Government undertakes, viz.-, the Army, Foreign relations. 
Home Charges, Railways, Posts and Telegraphs. The service s 
a ppertaining .t Q__,thejuitermiLadministration of the country are 
the care of the Provincial Governments, viz.. General 
Administration, Registration, Law and Justice, Police, .Jails, 
Education, Medical, Stationery and Printing and Provincial Civil 
Works and Forests. The Imperial Government r eceives th e 
incidental revenu e yieldedJjy. t]ie_exnenditm-a.hp..>i,ds„nndftvJf.p 
cont rol, while the provincial Governments take the receipts from 
the Provincial heads of expenditure. Of the gi-eat ra vjem ie he ads 
Opium, Salt, Customs, Mint, Railways. Posts and Telegraphs 
and Tributes from Native States are Imperial; Forests are 
entirely provincial; Land Revenue, Excise, Stamps and Assessed 
Taxes are shared lietween Imperial and Provincial, generally in 
equal proportions. 
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The Provincial Governments jxissess n o tovrowing powc i-s 
and their estimates of r eyeniiajin£L<apendltore.„iu:e_^il?ieoL to 
alteratio n by the Government of India. In addition to these is 
the control resulting from the general an d specific financuU res- 
trictions contained in various Acis, the Civil ^\ccount Code and 
the Civil Service Regulations. Such in very brief outline is 
tha existing system. Let us now examine this system from a 
scientific standpoint. 



CHAPTER XIV 

BUDGETS AND BUDGETARY RULES 

“ Money is the vital principle of the body politic. He who 
. finances of the Stats controls 

incnt the nation’s policy. Constitutionalism is the 

idea, budgets are the means, by which that idea is realised.”''' 
These are the words of a well-known writer on Public Pinance, 
They describe most effectively the close relation that subsists 
between finance and constitutional government. One of the 
fundamental principles of every state that either recognises 
constitutional limitations or purports to develop a constitution- 
al form of government, is the vesting of some measure of con- 
trol of the public purse in the representatives of the people. 
This control — the measure of which varies with the stage 
which each particular community and state has arrived at in 
the development of free institutions— is usually exercised 
through the Budget. 

jThe Budget, broadly speaking, is an account of the finan- 
ces of the state presented by the Executive 
What is a budget to the legislature^ Its presentment is nece s- 
sary in order that the representatives of the 
people constituting the legislature may ensure that care 
and economy are secured in the finances of the nation. In highly 

* H, 0. Adams’ Eiaauce, pp. IIS-G, 

27 
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5oX§.loi3ejiJ’c)tQ^ls_oJ j^opuljiiNgOYeoTunenfcj ifc pass es fcliroa gh two 
I d the first stage, it is a I’eporfa ijrepared for the pur- 
pose of giving the legislature an idea of the condition of the 
finances and of what is needed and proposed for the year that 
is budgeted for. In its second stage, it is treated as a p roject 
of law and passed like other legislative measures. With these 
prefatory remarks, we may proceed to the study of the Budget 
in India, as a means of exercising control over financial ad- 
ministi’ation. 

Prom what has Ijeen said in the earlier chapters of this 

^ , , , _ it will be clear that the Parliament, 

Control of Parlia- 
ment over Indian though it is the ultimate sovereign in 

Pinanco respect of all revenue that is raised and 

authority all expenditure that is incurred by the Govern- 
ment of India, does not, and is unable to, regularly and 

systematically exercise any control over Indian finances, 
as it does in the case of the finances of the United Kingdom. 
Its control is mainly co nfined to tt vo matters, viz.: — {a) no 
expenditure of the revenues of India can be incurred for de- 
fraying the cost of any expedition beyond the Indian fron- 
tiers (except for preventing or repelling actual invasion) without 
the consent of both Houses of Parliament ; {b) it is also direct- 
ed by the Government of India Act of 1858 that the Indian 
Budget shall be laid annually before the House of Commons 
to enable its members to offer suggestions, ask for information 
and generally criticise the policy of the Government in relation 
to India. In practic e, however, the ‘ resolution to go into 
Committee to consider the East India Eevenue Accounts is 
purely a formal one, consisting of the Identical proposition that 
the Accounts show what they show. Not only is Parliament 
unable to control Indian Pinance, but careful students of the 
tendencies of constitutional development in India ought also 
to recognise that, so far as the people of India are concerned, 
this control should be exercised not in England, but in India. 
The Indian Constitution_eYea,as it is, jilearly-points toJhcdat- 
ter tendency _and rightly top, 
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It is trvte that the lucliati Legislatures possess no statutory 
powers for voting, much less for vetoing, a 
lature ran not v ote Budget. Their functions have been con- 
oryetg^JSudget fined to discussing the Bu dget andpriticising 
the general admini strat ion. This right was conceded to thgm 
fli ivingthe VifievnynU.y nf Lord M avo when financial administra- 
tion was decenti’alised. It was considered at one time that the 
Besolution of the Government of India on the subject vested the 
Provincial Legislative Councils with the power of passing the 
Budget hj' means of an Appropriation Bill. In Madras, at any 
rate, in 1871. the Executive Government, under the guidance 
of Sir Alexander Arhuthnot, took up such a position, but the 
Government of India subsequently disabused them of that im- 
pression. F ora lo n g time a fter, the disc ussio n over the Bu dget 
was neit h er sy stematic nor r egul ar. Under the law, the Counci ls 
could only meet for legislative purpose s. In the absence of any 
Bills imposing fresh taxation there wa s no legal or constitution al 
obligation thrown on the Ex ecutive to present th e . Bud g et , o r t o 
allow its discussion . The difficulty was obviated by the Indian 
C ouncils A^ ofJB92, which authorised the Governor- General in 
Council to make rules from time to time permitting the Legis- 
lative Councils to discuss the annual Financial Statement of the 
Governor-General in Council. Similar provisions were enacted 
for the Provincial Legislative Councils also. 

Under these rules, the procedure with regard to the pro- 

Bndget Rules presentment of the Financial 

under Act of 1892 Statement to the Imperial Legislative Coun- 
cil was as follows. The Comptroller and 
A uditor-Gener al prepared the Budget Estimate and forwarded 
it for approval to the F inance Memb er. The Finance Member 
If examined the same and suggested or made alterations in the 
proposals neeessaiy for meeting fresh expenditure or disposing 
A-_pfsunihisp_^It was theiLJ[iud,Mp.i;XLJbg„^ , in 

ci Qo.uncil. On being passed by them, a F inapcial Stateme nt 
Avas mad e by the Finance Member to the Legislative Council. 
£. After an interval of at least a week, the Members delivered 
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No ‘Budget right’ 
in India 


s peeches which generally ranged over the whole hold of adminis- 
tration. Th e Preside nt wound up the debate with a speech of 
his own. No vote was taken ; no amendmen ts were allowed. 
The Budget, for the year at any rate, was neither better nor 
worse on account of this debate. If the latter had any effect 
at all, it was only posthumous, so to speak ; it might result in 
improving the statement for the following year. 

A radical change in this procedure has been effected by 
the Rules made by the Government under 
the^ Cqi^ils ^ct of JL9Q9. These Rules 
will be found iDublished in the Appendix. 
The Councils are still far from having obtained anything like 
the control of the national purse. In the Despatch which the 
Governmen t of India se nt to the Secretary of State in Octo- 
ber, 1911~^iey to ok care to insist upon one pro position a s 
a constitutional fact, namely , that the power of passing the 
Budget is vested not in the Legislative Council, but in the 
Executive, and that it is the latter and not the former that 
decides any question arising on the Budget. There can be no 
doubt that, under th e l aA^ there is no power in the legislative 
Council to claim to meddl e with the Financial Statement of 
the Governor-General in Council. If the constitutional pro- 


position en unc iated by the Gov er nmen t of Ind^ were_accepted 
literally, it would mean that the Legislative Council has no 
control over either the raising of revenue or the incurring of 
expenditure. In other words, the Executive Government 
would be at liberty to impose a tax and collect it with 
the same ease as it is able to incur expenditure. As a 
matter of fact, however, these legally unrestrained powers of 
the Executive have been considerably modified by con^tuthtional 
usage. During the last half-a-c entu r y and more, no fresh taxa - 
tion or alteration in existing taxation has been resorted to with- 
out the sanction of the Legislative Council. Of cour.se, carsJiaS 
always been taken to luesent th e Bill for a fresh tax as a sepa- 
rate ineasui'e and not as part of the Budget and with the official 
majority in the Councils, the powers of the Executive were 
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practically imliinifcGd. The established constitutional practice 
will, however, be of advantage in the future, especially in regard 
to Provincial L egislative Council s. With a non-official majori ty, 
these Councils must be able, -with sufficient unanimity, to in- 
directly control Provincial finance by the power they have of 
consenting .to..fr esh taxation , but it has to be recognised that 
pu rely provincial taisation is not a field large . enou gh _at prese nt 
for exercising such control effectively. In the ^Id^f expe nd! - 
Jprgj jrow ever , no sue!^constitutioMl^ji^e has^_grown^ up, 
and the BxecutiveTave been supreme therein. The Eules 
lave constituted, however, a distinct step in advance and, if acted 
apon with care and discrimination, are ultimately likelj^ to lead 
:o the realisation of a fully developed ‘ Budget right.’ 

Let us digress for a moment and consider what ‘ Budg et 

The British Budget ri ght’ me^,jn_En glapd. It is reaUy com- 
Proccdurc posed of thr&a^j stinot rig hts, viz., the right 

to determine the annual expenditure, the right to consent to the 
imiwsition of a fresh tax or the alteration of an existing one, and 
the right to decide the extent of national borrowing. The Budget, 
in England, as in all civilised countries, is drafted by the Exe- 
cutive. The King’s Speech opening Parliament informs the 
latter as to the estimated immediate needs of the State. The 
House of Commons then votes a supply which enables the ordi- 
nary work of administration to be carried on while the details of 
the Budget are being discussed and settled. The next step is the 
fixing of a day for a discussion in Committee of the expendi- 
ture side of the Budget. The House on that day resolves itself 
into Committee, called the Committee of Supply, for the purpose 
of considering the supply that has been already voted. The 
informal procedure in Committee enables the House to 
thoroughly tluesh out every item of expenditure and a general 
agreement is arrived at as to the total exijenditure to be inem-i-ed 
for the year. The House then goes into Committee again, vis., 
the Committee of Ways and Means, and the OhaueeUor of the 
Exchequer oi)ens discussion in it by making his Budget speech. 
The Budget has afterwards to be passed into law. 
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It would be idle to expect aU the details of such procedure 
New Indian Bud- i’l a government like India. It is only 
get Procedure possible in states -tthich have established 

constitutional government, in the strict sense of the term, and 
which recognise the doctrine of ministerial responsibility. The 
constitution of India, is, however, different. Party government 
and ministerial responsibility are non-existent and the ulti mate 
right of the Execut ive to d eter niine the Budget is considered 
necessary to prevent a deadlock in the work of Government. 
The Executive in India is permanent and cannot be a ltered. It 
can, therefore, nob afford, at present, to render its hold over the 
purse weakened by an adverse vote of the representative body. 
An adverse vote is the same thing as a vote of censure, but the 
Executive, being permanent, cannot resign and make way for 
the leaders of those who have censured. They have to continue 
in office and must carry on the work of Government. This is 
I the const itut ional ground on v hi chJJie-Government-of-India 
i have, in the present Eules refused to permit the legis* 

I latures to vote or veto a Budget. It has, however, been recog- 
nised in the Buies that the representatives of the people should 
be consulted and their advice taken before the E.xecutive 


decides on the final form which the Budget should assume 
iHerein lies the cardinal point of difference between the old 
practice and the new. Formerly, the details of the Budget vere 
Ji mined xNuthout any possibility of alteration before it was 
prceited to the Legislative Councils. The latter were, therc- 
foie, powerless to effect any amendments in it. Under the 
present Eules, however, a distinction has been made between 
the ‘Financial Statement’ and the ‘Budget’. The former may 
usefuUj' be termed the ‘preliminaiy Budget.’ Tlie Imperial 
Budget is ordered to be presented to the Council with an expla- 
natory memorandum. An interval is then allowed and a day 
fixed for the first stage of the discussion. TJie Council lia.s, 
then, the opportunity of moving any resolution relating to 
(1) any alteration in taxation, (2) any new loan or (3) any 
additional grant to Local Governments. The resolutions may 
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be voted on. After all the resolutions on these three items 
have been fully discussed and disposed of, the Council enters 
upon the second stage of the discussion. It presumably goes 
into Committee for discussing groups of financial heads under 
the guidance of tho Mombor in charge of tho particular Depart- 
ment. Resolutions can be moved and voted on at this stage 
also. After this discussion also is closed, the Budget is deci- 
ded on by the Executive Government — after giving due weight 
to such resolutions as the Legislative Council may have passed, 
)>ut on the responsibility of the Executive only — and presented 


to the Legislative Council by the Einance 
followed subsequently by the usual general 


Member, and it is 


discussion// 


T o the pre sent writer, these Rules a ppear to recog nise 
Its constitution- three very important principles of gre at 

al importance constitutional significance. The first stage 

' 

of the discussion and the matters comprised therein enunciate 


the important maxim that alteration of taxation must be made 
with reference to the Budget statement, though the alteration 
itself will presumably have to be passed by a separate legis- 
lative measure. In other words, the Members are given the 


privilege of discussing before hand the question of such altera- 
tion with reference to the necessities of the Budget. The second 
stage of the Budget discussion, for the first time in Indian 


constitutional history, takes the non-official Members of 
Council into confidence in regard to the determination of pub- 
lic expenditure. The members have the right of placing on 
record their views, as to the items not excluded from their 


cognisance, in the form of resolutions. It is true that a good 
deal of the value of this concession is lost by the exclusion of 
important heads of revenue and expenditure from discussion, 
bub thepi'inciple has been recognised and it may be hoped that 
it will gradually be extended in application. The third stage 
of the Indian Budget is also of very great importance in that 
it imposes on the Einance Member the obligation to explain 
why any resolutions that may have been passed in the two 
first stages have not been accepted by Government. The 



216 


THE INDIAN CONSTITUTION 


ability and discretion of Members of the Legislative 
Council in rendering this particular obligation of real and 
lasting constitutional significance, will be measured liy the 
soundness of the suggestions and the practicability of the recom- 
mendations that they decide to shape in the form of resolutions. 
It will be difficult for them to get resolutions passed in the 
Imperial Council with an official majority ; but further develop- ' 
ment of constitutional rights is likely to be retarded andj 
endangered if resolutions of an impossible or unpractical cha-f 
racter are moved. A few well-considered resolutions may welli 
prevent the Executive from brushing them aside and help tol 
build up constitutional usage, strengthening the rights of the^ 
representatives over Indian finance, while a large number of! 
ill-considered and wild-cat schemes will, on the other hand,^ 
help to create a body of precedents which will be a standing' 
obstruction to further constitutional progress. What i^ 
required to avoid the latter and to build up the former is a! 
satisfactory organisation of the people’s representatives and a' 
readiness in them to choose and to follow the leadership oi 


those who are by their knowledge, their patriotism and their 
sagacity, pre-eminently fitted to lead them. 

jiThe progress of Constitutional Government is not depend- 

,, ent so much upon what is exnressly declared 
Scope for growth , , , . , , " , . • 

of constitutional to be constitutional rights as upon what is 

conventions silently built up in the form of consti- 

tutional conventions./l The Eules now promulgated 
place the Legislative Councils of British India in a- 
position very much worse than that of the Eeichstag 
in Germany. The theory of the German Constitution 
is that the Eeichstag should control expenditm’e. In actual 
practice, the Executive has acted several times in defiance of 
the Eeichstag, but the apology which the Government has, 
soon or late, to make for such unconstitutional action is reallj 


the best guarantee for the people’s right. The King of Prussia 
once carried out a reorganisation of the army in spite of the 
refusal of the legislature to make an appropriation for the pur- 
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pose. But four years later, he admitted the unconstitutionality 
of his act, begged the pardon of the legislature and requested 
them to legalise his procedure. In India, the legislature lias 
not the power to refuse an appropriation, legally; it can only 
make a recommendation to the Executive in the form of a 
resolution that certain expenditure need not be incurred. Of 
course, the Executive may accept this recommendation or not 
in its discretion. But it is bound to make an explanation as 
to why a* resolution has not been accepted. The necessityi 
imposed by the Rules tor making tins explanation is a great 
moral weapon in the hands of the Legislatures, capable of being 
wielded with great effect, if only the resolutions which neces- 
sitate the apology are such as cannot admit of being explained 
away. 

The rules which have been provided for the discussion of 
The Procodura ie Provincial Budgets in the Provincial Legis- 
Provmcial Budgets lative Council s are somewhat different in 

resneob of the procedure at the initia l s tages of B udget-mahlag. 
ijBut though designed to allow of more active discussion of 
budget proposals by non-official members, and at an earlier 
stage than in the case of the Imperial Budget, the actual extent 
of their usefulness has been much smaller. This results 
more or loss from the subordinate character of Provincial 
finance itself and from its being but a part of Imperial 
finance. II The Proidncial Budgets are in fact included in the 
Imperial Budget and have to receive the sanction of thelmperik! 
Government before they become executory. The general 
character of Provincial finance has already been indicated iri 
the last chapter, but in order to show the extent of freedom of 
discussion permitted in Provincial Councils on Provincial Budget 
it is necessary to reiterate the fund|mental.^onditions~-on 
w hich the Prov incial financial arra ng ement s are^.worked. In 
t he first plac B, the Provincial Governments have not the power 
to levy any additional taxation or remit any extra revenue 
which may remain. Tlie prohibition in this case is directly 

derived from . the sfcatutorv restrictions imposed by 
28 
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Parliamentary enactments. I n the next plac e, the Provincial 
Governments possess no borrowing powers and are prohibited 
from raising loans in the open market. This restriction is 
imposed l>y moans of the enactments of the Indian Legisla- 
ture. In t he third plac e, the Provincial Governments have, as 
it Avero, to bank with the Government of India. In other 
words, all revenues, Provincial and Imperial, arc paid into a com- 
mon chest or treasury and all payments are made out of that 
common chest. The custody of this treasury and the manage- 
ment of the funds thereof are vested in the Financial Depart- 
ment of tlie Government of India, over all the provinces alike, 
while the same Department has been invested with the powers 
of checking and auditing the accounts of revenue and expendi- 
ture of all the Governments, Provincial and Imperial. 

It results from this that neither the Provincial Governments 
Thoir restricted nor their Legislative Councils could exeroisc 
any control over the receipt side of the Bud- 
get, in respect of nearly all the taxation, direct and indirect, and 
in respect of the bulk of their revenues. The functions of the 
Councils, therefore, could not be exercised to any effect or advan- 
tage over the raising of revenues, or over their remission if they 
are over and above the requirements of theProvince at any time. 
It is only on tlm expenditure side that tlio activities of the Coun- 
cil could be and hav e beer^oJar_expended, but e ven here th e 
scope _ foi^ effec tive^ criticism.,., see ms to be strictly lim ited. 
Though under the present Rules, the draft Budget is placed be- 
fore a Finance Committee appointed by the Council as early ns 
January every year and discussed by them informally, the heads 
on which this jOpmmittee could give useful assistance by^^a^ 
of criticism or suggestion has been narrowed down by rules 
which the Executive Government again could so interpret as lo 
biing the powers of the Committee as well as of the Council sub- 
sequently to the narrowest limits. For instance, the Executive 
Government is directed to separate the total amount of ex- 
penditure budgeted for the year under “ allotted-^and un- 
^allotted ” heads, much in the same way as the budgets of 
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foveign countries divide the expenditure of the year into obli- 
gatory ” and “ facultative ” expenditure, or as the British 
Budget divides it, into “ the Consolidated Fund charges ” and 
“ the Annual Supply charges.” The rules, however, in India 
enable the Provincial Governments to include under the 
former not only expenditure on existing establishments 
and schemes as in other countries, but also ex penditure 
on new schemes “the cost of which is not con'^erable 
or which the Local Government considers to be of an ab- 
solutely obligatory character.” It ^Yould be easily seen that 
this Eule could be so worked as to include all the proposals 
which the Executive Government desires to carry out without 
discussion or question under the “ allotted heads,” as being 
“ of an absolutely obligatory character.” T here are bes ides 
certain other rules based upon principles of general finance, 
“the wnrkin gjpf_vdiichj:est5cts..j5tillJui:tber the powers of the 
Members of Council to suggest schemes of alternative or 
additional expenditure. Schemes involving recurring expendi- 
ture it is rightly provided, could only be proposed with due 
regard to the rate of growth of recurring revenues and 
recuiTing expenditure, Imt while schemes which the 
Government may desire to put through or place in the 
“ obligatory” list, could be taken outside the operation of 
this rule by previous sanction of the Government of 
India, the extent to which the pro posals made bv 
non-official me mbersjnvok'ing jnc.urring. js_strictlv conditinnnd 
by the op erati on of this principle. The consequence has been 
that, as a matter of fact, in all the Provincial Budgets pre- 
sented after the new Eules came into force, the amount of this 
“ unallotted” fund which is marked o ut for attacks or suggestions 
by non-official Members, bears but an insignificaiitproportira to 
t he total e xpe^iturp provided in the budgetTlloreover, Consis- 
tently with the scheme of Provincial Finance, the discussion of 
Eevised Financial Statements in a Committee of the whole 
Council which forms the s econd stage o f budget disnnsgi'nn jn.the 
Provincial Governments, ■ is-not to.tak6-plaGe.on„any^..alteration 
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in tiixiition oiMxny now loan or grants to j1ic_Locaj Govom- 
nienl, as in Iho Imperial Council, hut only on ih o vario us 
lioacls of oxponrliLuro in Iho ^fftlcments and on such isolated 
ilomb of rovonne us have nol come under Iho statutory pro- 
hibitions referred touhovo. 


The control of expenditure, however, in all Budgets is a 


ConstUiitional 
v.UiK' I’l control over 
osj'aufhtnro 


privilege highly prixod in all con- 
stitutional governments, and to this extent 
budget debates in the Provincial Councils 


under the new Buies have been found to he very useful. They 
have gone, of course, very litllo towards altoting materially the 
actual budget piovisions of the Provincial Governments, which 
hy the prior sanction they have received from the^Govemmont 
of India, bucome virtually settled from the oarliosL 9lagcs,|hub 
the criticisms during the doliatos and discussions on the 
Budget have been valuahlo in guiding subsequent action 
and in correcting ndministrativo errons connected with these 
expenditure heads. | 

t further dovcioirincnt. in (he powers of control of the 
Provincial C-ouncils over the Provincial Budgets appear to be 
more fle])endctrt — apart from rolaxations in the rigidity of the 
present llules — on the dovelopraont of financial decontmliBation 
in close connection nith Provincial autonomy, of the ]K>wers of 
Provincial taxation, of Provincial hoiTowing and of the power 
of passing Pi’ovineial Bmlgots as annual Legislative measures • 
than upon any ireculiarly financial reforms. j| 




CHAPTER XV 


THE NATIVE STATES 


An attempt has been made in the foregoing chapters to give 
a brief account of the machinery of govern- 
hidia’ and the administrative arrangements 

of ‘ British India’ as the Interpretation 


Act of 1889 defines it, of " all those territories and places within 
His Majesty’s dominions which are for the time being governed 
by His 'Majesty through the Governor- General of India, or 
bbrongli anj' Governor or other officer subordinate to the Gover- 
nor-General of India”. The political system of India, how- 
ever, comprises not merely these territories and places, but 
“ also the territories of any native prince or chief under the 
suzerainty of His Majesty, exercised through the Governor- 
General of India or through any Governor or other officer sub- 
ordinate to the Governor- General of India”. These, together 
with “ British India ” proper, constitute “ India ” as defined by 
the same statute. “ India ” thus consists of all that part 


of the great Indian peninsula which is direcblj' or indirectly 
under British rule or protection. That both these classes , of 
territories form part of the British Empire in India admits of no 
doubt ; but what exactly are the nature and character of the 
rights which the British Sovereign exercises in “ British India”, 
and “ in India exclusive of Britislnlndia ” ne., in the states and 
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territories oi princes under the suzerainty of the British Govem- 
mont in India, is a question which is commonly treated as not 
falling strictly within the scope of discussions on the political and 
administrative institutions of India. In a popular sense, moie- 
over, ‘ India ’ also includes certain other countries such as 
Nepa and Bhutan and certain small patches of territory be- 
longing to France and Portugal, which are beyond the legal area 
defined as India’ by the Interpretation Act, but whose relations 
with India are yet a concern of the Foreign Department of the 
Government of India who ai)point agents to reside in the 
territories concerned. 

In another view again, it has been maintained that the term 
■TD , T 1 j " British India’ includes only the districts 

British Laiv and subject to British law and not any of the 

bovcreignty Native States. If we take therefore as a 

test the api^licability of British law, that is, the statutes of 
Parliament, to bring any area within the sphere of the Indian 
Constitution, it cannot l)e said that the Native States of India 
form part of that Constitution. The legal sovereignty of Parlia- 
ment implies the unrestricted power of making laws for all terri- 
tories subject to that sovereignty, and it is argued that if Parlia- 
ment possesses not the power to make laws for all persons resi- 
dent within the territories of the Native States and princes of 
India, it follows that the ‘ constituent ’ laws which Pailiament 
has from time to time enacted for the Government of his 
Majesty’s Indian territories have no application to the 
territories outside British India, except in reference to extra- 
territorial jurisdiction. Is it then to be assumed from this 
legal i^henomenon that the Native States are not subject to 
the sovereignty of the British Crown ? Such a Statement 
would promptlv be denied In’ any one wlio is acquainted with 
the real position of tlie rulers of these suboi’dinate pi’incipalities. 
As was pointed out at the outset of this treatise, the legal 
sovereignty of Parliament is a mere legal conception drawn 
from the doctrine of sovereignty as understood in England, and 
is very different from the political or the actual sovereignty of 
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the United Kingdom over the British Empire. It was seen 
how the political sovereignty of the United Kingdom may be 
said to reside in, the person or body of persons whose will is 
idtimately obeyed by the citizens of the State and, how they 
thus consist of the elector’s of the United Kingdom with or with- 
out the Crown and tire House of Lords as the case may be. Simi- 
larly, in respect of the British Empire overseas, whatever may 
be the legal theory as to the sovereignty of the British parlia- 
ment being co-extensive with the prevalence of British law or 
enactments, the actual powers and rights which flow to and 
are exercised by that Sovereign, vary greatly in different parts 
of that Empire. But there is this constant feature present in 
the case of all, that the rights of external sovereignty of the 
Empire outside the United Kingdom and of their rulers and 
Governments have bean always recognised in International 
Law as being exercised by His Majesty’s Government— even 
though Parliament may have long ceased to exercise its legis- 
lative powers, and even though the rulers of the states under 
British Imperial sway or protection or alliance, may not ac- 
knowledge in practice the right of Parliament or any subordi- 
nate legislature thereto to exercise the ixswer to make law's for 
them. The dependencies and protectorates which have followed 
the Colonial expansion of the British race in the various conti- 
nents of the world are, many of them, under the sway of Native 
rulers, but are virtually ixnder the control of British agents, 
consuls, administrators or ministers assisted by certain other 
British institutions implanted in them for the purpose of efficient 
government. 


The position of the Native States of India, however, is some- 
what different and somewhat more peculiar 
Native States and ,, ,.1 t r 

British Sovereignty tuan tuac or these parts of the overseas 

Empire, and are a resultant of the special 
historical circumstances under which they have survived absorp- 
tion into the territories of British India as such, and have had 
maintained their integrity and position as separate entities for 
civil government within their own areas.! feut the sovereignty of 
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the Britisli Gro\TO over them i.e., the political sovereignty \vhich 
implies the power of compelling ultimate compliance with the 
will of the superior authority, does undoubtedly reside in His 
Maiesty’s, Government, in fact as well as in political theoryj 
In one of the famous resolutions issued by the Indian Govern- 
ment, this sovereignty has been laid down in clear terms. “ The 
principles of international law ", declares the resolution of the 
Government of India No. 1700 E, August 2 1, 1891, “ have no 
bearing upon the relations lietweeu the Government of India as 
representing the Queen-Empress on the one hand and the 
Native States under the Sovereignty of Her Majesty on the 
other. The paramount supremacy of the former presupposes 
and implies the subordination of the latter.” 


Starting from this position of unquestioned sovereigntj" of 

the British Crown, it is easy to see how the 

Native States nave — — 

no international ex- Native States of India_ can^ Imve no In ter- 

istence nati onal existence^in th^jwmity Mjuations. 

They can have no separate individuality therein, their own being 


merged in that of the British Government which acts for them 


in all matters in which they have to come in contact with 


Foreign Powers and vice versa. The^ responsibility for the 
welfare of these subordinate states as to matters of interna- 
tional concern is thus vested in the British Imperial Govern- 


ment. One legal consequence has bee n that the British Parlia- 
men: and its subordinate legislatures in India have so far to 
qualif 3 ^ the theory of legal sovereignty’^ on which they usually 
act as to take upon themselves the power to legislate 
for the subjects of these Native princes and states, when 
they reside outside their own teiritories. It is on this 
principle that the Foreign Jurisdiction Acts and the Orders in 
Councils which have follow’ed them later in England, have 
included the subjects of Native States, under the term British 
Subjects’. This is defined in those Acts and Oi’ders as includ- 
ing, “ not onlj’ British subjects in the proper sense of the won! 
but, also any’’ persons in Her IMajesty’s protection, and m 
particular, subjects of the several princes and states in India m 
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alliance •with Her Majesty residing and being in the parts of 
Africa mentioned in the Order,” The term foreigner’ is defined 
as meaning “a person "whether a native subject of Africa or 
not, who is not a British subject -within the meaning of the 
Order,” 

If the relations between the Government of India as the 
paramount power and the Hative States as 
federal not oonstitu- subordinate to that power cannot thus be 

obHgations^*^ deemed international, neithei:..ccaild-.they-be 

deemed to be const itutionah The position, of 
the Government of India in relation to the Native States is not 
that of a regular and constitutionally controlling authority 
which exercises by definite constitutional machinery powers of 
supervision over the every-day administration of the States, such 
as obtains in the case of the various Provincial Governments in 
India. On the other hand, the settled policy of the Indian 
Government has been to leave the internal administration of each 
State as fully and freely as possible in the hands of the rulers 
themselves, and to limit interference to cases of gross misrule or 
open rebellion in the states concerned. |j Nor, again , would we be 
justified in treating the ties between the Government of India and 
these Nativb States, as they are resting at the present time.Qn._ 
any federal basis , meaning thereby the existence of a defined sove- 
reign authority in the Imperial Government to deal with specified 
or unspecified common affairs of the entire joint state of India. It 
is true no doubt, that the Imperial Government undertakes the 
common defence of the Empire and the Native States to some ex- 
tent contribute towards the maintenance of the common Military 
forces necessary for the purpose. It is ti-ue also that the foreign 
affairs of Native States are entirely in the hands of the Govern- 
ment of India, but there is very little else of com mon interests 
which have to be dealt with by the Imperial Government and 
there is certainly no common org anization representative of 
the interests of the States and the~British territories, -which 
might be supposed to be charged with the administration of 

common affairs'll Eederalism, it may be repeated here a«ain 
?9 ‘ ^ ’ 
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implies the existence of two inconsiateht ideas ■simul- 
taneously in operation — namely in a common political entity, 
the desire for unity, and the desire for separation and existence 
as separate entities of the part States. The Native States 
have so far not accepted nor have they been found to exhibit 
any desire to join, a common organisation calculated to pro- 
mote national unity, while the maintenance of their integrity 
is so much their most anxious concern that ■ the slightest in- 
terference of the paramount power • in the internal affairs of 
these states even by way of advice is jealously opposed. 


In a treatise like the present, it is unnecessary to discuss 
Difficulty of defi- expression would ’ correctly convey 


ning their relations 
by a single term 


the true relations of the Native States to 
the paramount authority of the British 
Government in India, so long as the nature of that relation is 
properly apprehended. |/To call the states “Our Indian Protec- 
torate”, as Sir Louis Tupper has done, may not be satisfactory 
as it reminds people of the semi-civilmed regions in'the African 
Continent now under British control or influence. To call them 
again Feudatory States is to import a notion of territorial 
relationship which existed in the Europe of the middle-ages, to 
which the position of the protected princes does not afford any 
close parallel. The best thing seems to be to understand 
the various ties that unite, and the diverse ' circumstances 
that separate, these states in the general scheme 
of the Indian Oonstitutionj^ As the “Imperial Gazetteer 
of India ” puts it, “ the Native States consist of territories 
in India not being within His Majesty’s dominions, 
yet under his suzerainty — which in the case of 175 
States including those of the greatest importance, is exercised 
by the Supreme Government and in the case of the remainder 
numbering about 500, is enti'usted to Ithe Provincial Goveni- 
ments.” The exe rcise of suzerainty b y the paramo unt^pnvyer of 
the British Government is thusjihe^tie which primarily unites 
while the exerci se of sep arate dominio n is the circumstance 
which primarily separates the Native States. This exercise of 
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separate dorninion, however, is not equivalent to the exercise of 
sovereignty, as it is understood in iiolitical science, and in decid- 
ing the status of TsTativo States, the extent to which sover eign 
r ights are exercised by them is a material factor i n deciding the 
question as to whether they are separate entities invested with 
the power to exercise dominion within the territories under 
them or not. 

■It has long been recognised that the pure Austinian con- 
Nativo States ception of sovereignty— that there must 
and tho Doctrine of exist in every community which has advan- 
Sovereignty beyond the savage and pastoral 

stage, some determinate person or body of persons whom 
tho members of the state habitually obey and who 
does not obey habitually any one else, and that such 
community only is to be called an independent political 
community and such person only whom they so obey its 
sovereign — is not of as wide an application as was once sought 
to^ba given to it by British political thinkers. Nevertheless, it 
is generally true that every state, whether composite or simple, 
should usually possess a government whose poAver is theoritical- 
ly at least unlimited and is only restrained, so far as this is 
effective, by tho prevalent moral opinion of the community. 
The question then where supreme political power resides in a 
state is onoAvhioh, as Professor Sidgewick points out, it is most 
important to ask Avith regard to any political society, hut it is 
a question to Avhich any simple general answer is liable to be 
misleading. In the first Chapter of this book, in dealing Avith 
the question of sovereignty in British India, the convenient 
hypothesis wat accepted, of Avhat Professor SidgeAAUck calls tho 
device of Professor Dicey, and the term sovereignty was given 
a dual application, by distinguishing ‘legal sovereignty’ from 
political soyereignty’. It was laid down that AA’hile the legal 
sovereignty over British India vested in the British Parlia- 
ment,. its .pohtioal sovereignty might be deemed to rest 
with the Ministers of the King for the time being chosen by 
the .electors of . Great Britain. ,If we seek, however, to apply 
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this t!;pory of sovereignty to ' the Native States bfindia, it is 
found that even the device of distinguishing legal from political 
sovereignty is not sufficient. The questions, what are the attri- 
butes of sovereignty and whether all of them are comprised in 
the mere unlimited power of law-making which any state 
might possess irrespective of its dependence upon another, 
government for its protection from external danger or internal 
disorder — praise an issue which serves to show that pure legal 
theory does not always conform to facts^j 

The question, then, as to how far the Native States of 
I^<3ia should be deemed as independent 
Stales Ijolitieal communities in the eye of British 

law, is distinct from how far they are dependent for their exist- 
ence and progress in actual practice upon the suzerainty which 
to a greater or less degree the British power in India exercises 
over them. Sir Courtenay Ilbert in his “ Government of 
India ” seeks to connect the two by adopting the view of Sir 
Henry Mamb'in one of his minutes written while he was 
Law-Meinber of the Government of India, which was as 
follows : — 

J “ The mode or degree in which sovereignty is distributed between 
the British Government and any given Native State is always a ques- 
tion of fact, which has to be separately decided in each case and to 
which no general rules apply. In the more considerable instances, 
there is always some treaty, engagement or sunnhd to guide us^-taa' 
conclusion, and tlien the only question which remains is, what "has be- 
come of the sovereign rights which are not mentioned in the Convention? 
Pid the British Government reserve them to itself, or did it intend to 
leave the Native Power in the enjoyment of them?- In the case of 
Ka tty war, the few ambiguous documents which bear on. the matter 
seem to me to point to no certain result, and I consider that the distri- 
bution of the sovereignty can only be collected' from the de facto rela- 
tions of these States with the British Government, froito the course 
of action which has been followed by this Government towards -them. 
Though we have to interpret this evidence ourselves, it is in itself per- 
fectly legitimate. 

It appears to me, therefore, that theJEattywar States have ;be0n 
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permitted to enjoy several sovereign rights, of which the principal — and 
it is a well-known right of sovereignty— is immunity from foreign laws. 
Their chiefs have also been allowed. to exercise (within limits) civil and 
criminal jurisdiction and several of them have been in the exercise of a 
very marked (though minor) sovereign right — the right to coin money. 
But far the largest part of the sovereignty has obviously resided in 
practice with the British Government, and among the rights which it 
has exercised appears to me to be an almost unlimited right of inter- 
ference for the better order of the States. I mean that, if the inter- 
ferences which have already taken place be referred to principles, those 
principles would justify any amount of interposition, so long as we in- 
terpose in good faith for the advantage of the chiefs and people of 
Kattywar, and so long as we do not disturb the only unqualified 
sovereign riglit which these States appear to possess — the right to 
immunity from foreign laws.” 

The pcoportiions, therefore, in which Sovereignty in Native 
,, , , o . States is divided between the British 

sovereignty in Government and the ruler of each Native 
State, differ greatly according to the history 
and importance of each and are regulated partly by treaties 
.or less formal engagements, partly by sannads or char- 
ters and partly by usage. | “ The maximum of sovereignty 
enjoyed by any of their rulers is represented by a prince like 
the Nizam of Hyderabad who coins money, taxes his sub- 
jects and inflicts capital punishment without appeal. The 
minimum of sovereignty is represented by the lord of a few 
acres in Kathiawar who enjoys immunity from British 
taxation and exercises some shadow of judicial authority./( 

It has been the deliberate policy of the British Govern- 
ment since the days of the Great Mutiny not to attempt to 
absorb the rights of dominion in the states into the rights of 
ultimate sovereignty possessed by the paramount power, and the 
result has been the maintenance and existence of these semi- 
sovereign states under peculiar conditions. To attempt to des- 
cribe this relationship in the language of political science as 
deduced from Western institutions has been a matter of-muoh 
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difficulty and Sir William Loo-Wai^r, himself a higher autho- 
rity on this subject, has discussed the whole question in a lumi- 
nous chapter at the end of the latest edition of his book on the 
“Native States of India.” He arrives at the conclusion that those 
States should properly be termed semi-sovereigns, for, through 
generally speaking, they have no independent existence in inter- 
national law, yet they possess the right of immunity from 
foreign laws whether enacted by the Indian Legislatures or the 
British Parliament. Such a division of sovereignty, he says, 
is now recognised in respect of the Ionian Islands whose present 
international position is safeguarded by an arrangement sane-, 
tioned by the Euroiiean powers in 1875.' IjHe also pleads that 

■"“By thoCanvontion signod atParis on tho 5tli o£ November 1815, it 
was provided that tho Ionian Islands should form “ a single, free, and 
independent state under the denomination of tho United States of tho 
Ionian Islands.” By Article II tho State was placed ‘ ‘under the immediate 
and Qxolusivo protection” of tho King of Groat Britain and. Ireland. By 
tho next article tho appointment of a Lord High Commissioner was pro- 
vided for, to enable tho King “ to employ a particular solicitude with 
regard to tho legislation and tho general administration of these States”i 
The next Article dealt with tho preparation of a now constitutional 
charter. By Article Y tho “ rights inherent in tho said protection” wore 
explained as giving His Britanic Majesty “ tho right to occupy tho 
fortresses and places of these States, and to maintain garrisons in the 
same. The Military force of tho said United States shall also bo under 
tho orders of tho lommander-iii-Chief of tho troops of His Majesty.” 
Tho noxt Article de\lt with tho payment of the British garrison by tho 
Government !of the.Jj* nited States. Article VII introduced an element of 
contrast ; “ The trading flag of tho United States of tho Ionian Islands 
shall bo acknowledged by all the Contracting Parties as the flag of a free 
and independent state.” The colours wore then described, and the Article 
proceeded : “ None but commercial agents or Consuls, charged solely 
with tho carrying on commercial relations, and subject to the regulations 
to which commercial agents or consuls are subject in their independent 
states, shall be accredited to tho United States of tho Ionian Islands.” 
Tho Constitutional Charter amplified tho Article just quoted by for- 
bidding subjects of the United States of tho Ionian Islands from acting 
as Consuls Or Vice-Consuls of Poioign powers. British consular proteoJ 
tion was assured -to the subjects of the States on all ports. Eules were 
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Semi-Boveteignfcy 
and Self-Govern- 
ment 


the possession of attributes of semi-sovereignty which past 
policy and engagements have secured these states, should be 
rigorously respected and continued as if they were of such 
validity as international understandings, though strictly 
spealcing international law will be inapplicable to them^ 

It would thus be seen that S ir William Lee- Warne r 
desi res to put the Native States of Ind ia 

in a position higher than that of the se lf- 

g overning colonies of the British Empire. 
Legally speaking, the jjowers of self-government which the 
latter possess rest merely upon a constitutional convention or 
upon the implied understanding that the British Parliament, 
whose legal sovereignty is unquestioned, as well as its executive, 
ought not to interfere with the affairs of the provinces or 
Colonies to which self-governing organs have been granted for 
conducting their own affairs , whereas, as Sir William Lee- 
Wamer points out, the powers of internal self-government 
possessed by the bulk of the Native States it ba sed upon 
the solemn a ssuranc es, ex press treatie s and ag reements as well 
as pas t traditions and uniform ^policy. He would therefore 
describe the Native States as semi-sovereignties rather 


laid down for tho approval of tho appointments of all foreign agents and 
consuls. Vessels sailing under the Ionian flag were to carry the pass of 
the Lord High Commissioner, while other sections dealt with tho national 
colours and the nationalization of foreign subjects. It may ho admitted 
that although the sovereign attribute of free and uncontrolled agency in 
external relations was wanting to the Ionian states, still here was a 
share of diplomatic life left to thorn in the reception of commercial agents. 
Hut in all other respects, such as their deprivation of rights of war, their 
exclusive protection by Groat Britain and the particular solicitude ovet 
their administration with which the British power was entrusted, they 
present a very makod parallel to tho relations which in the present day 
subsist between tho Government of India and the dependent Protected 
states. Tho precision of modern writers and jurists ivould not perhaps 
have tolerated the insertion in the Convention of the phrase, independent, 
but there are many who still do net hesitate to describe the Ionian 
Islands, under the Convention of 1815, as semi-sovereignties”. [Sir W, 
Lee-Warner’s Native State? of India fl910) Macmillan & Coi] 
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than as self-governing units, [jit would, however, be an 
error to go away with the impression that because the legal and 
political status of the Native States as regards autonomy is 
higher than that of the self-governing colonies, their standard of 
administration is necessarily higher than those of the latter or 
that those free institutions and constitutional principles which 
have gained for the colonies their rights of self-government are 
necessarily operative in the constitutions and administrative 
machinery of the Native States^| There are about 700 of these 
Native States varying very much in extent, in the powers of 
their rulers, in the advancement of their people, and in the 
organisation of their institutions. It would be indeed not a 
particularlj’’ profitable task to attempt to classify their adminis- 
trative arrangements and to deduce the characteristics of the 
Native States’ administration in general, because there are not 
only no such general ijrineiples guiding noticeable, but such 
principles as do exist are of so variable and so insular a charac- 
ter as would not lend themselves to systematic treatment. 
|| After all, the institutions of Native States are d ependent on the 
pe rsonality o f the ruler on whom rests the responsibility for 
the good administration of each state, whatever machinery, 
democratic or bureaucratic, may have been established under 
him.// It is to him that the Government of India look for the 
proper and eflScient government of the peoples under him. From 
the point of view of the Indian Constitution, therefore the 
administration of a Native State, is the administration of a 
Native ruler or a prince- -and not that of a system or scheme 
of administrative machinery or of political institutions, 
popular or otherwise — which is dependent for its success 
upon the laws and regulations by which they are constituted 
and upon the degree of supervision which is exercised by the 
authorities legally constituted to discharge that task. 

It is, however, necessary within the limits afforded in this 
introductory study, to refer to a few general features that are 
essentially associated with the political and administrative organi- 
sation of Native States, at least for illustrating the difference? 
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in the constitutional principles wliieli govern them as against 
those wliicli govern the political system ostablishecl in British 
India. 

Generally speaking, all fchojitbribu^^of_ii^0imaI_s^V6reigntj' 
Will of the Kulcr possessed by the rulers oI the major 

is the source ot nil Native States and these forth© most part 
Sovereign Power comprise the functions of Legislation^ a^ 

of executive and judicial administration. Tho functions of_ ex- 
ternal^defence, of military organisaton and of fqreign_reIations 
lie beyond the scope of their partial sovereignty. In respect of 
the functions of internal sovereignty, the one guiding principle 
which distinguishes the rule of Native States from that of all 
tlie provinces in British India, is that the will of the Sovereig n 
is the source of all the power within the State. The Sovereign is 
no doubt individually responsible to the suzerain power for the 
government of his country, but towards his own people there 
is n o relation of constitutional responsibili ty which he bears. 
It must necessarily follow from this that there can be no 
f ormal lim itations, arising out of any constitutional checks, 
on tire power of the ruler in a Native State in the government 
of his subjects, and this applies to all the various functions of 
government comprised in tlie exercise of legislative, executive 
and judicial pow'ers. "Whatever, therefore, of administrative 
machinery in the discharge of these functions may be finnly 
established in the Native States, they rest solely on the will and 
sufferance of the ruler concerned, and only^s a meairs of assist- 
ing him in the exercise of powers wliich are absolutely vested in 
him. In the discharge of legislative functions, there are no doubt 
legislative councils or assemblies established in some of the more 
advanced Native States, but their power is strictly a delegated 
one from the hands of the Native ruler, and a concurrent power 
to legislate by the direct P roclamation oTThe ruler himself 
without resort to the Donncil, has not only been uniformly re- 
served in these States, hut has frequently been exercised. 
Similarly, in the discharge of executive functions, the ruler is 

necessarily assisted by a chief minister commonly called the 
go 
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Dewan. He is the head of the executive admin istiation and 
conducts the same undei’ the control of the Chief or Euler. In 
certain States, the Dowan and certain other ministers aic often 
formed into a Council of State or Executive Council who deli- 
berate upon the more important questions of administra- 
tive policy. But the l elation of nei the r the_ Dgwan 

nor t^ Cou n cil tow ards the Chie f jind tp5vards__each 

other could be jdeemed Jo „b0_oL ja-._constitutiqnal^_character, 
so that tlie powers of either may be declucible from a specific 
document or instrument embodying their relative rights and 
duties or from any constitutional condentions. In other words, 
no Na^^e State could be descrilMd as pos^ssing a Constitutiori. 
as such, because whatever actual constitutional machinery 
they possess, is dependent for its existence and continuance 
entirely on the will of tlie Native Euler and also in some cases 
on that of the Suzerain power. 

The guarantee for good government in a Native State is 

Personal Rule P®^'Sonal desire, initia- 

and Constitutional tive and enterprise of the Euler in questiom 
limitations means of influencing his per- 

sonal temperament in the various Native States towards effi- 
cient progress in their internal administration at present 
lies in the generality of cases, in the choice of a competent 

Minister to guide him, and the advice of a not t oo 

m eddl esome Eesident. The concentration of Executive 
authority over all departments in a Native State in the 
Ijands of a single high official is, however, as the Govern- 
ment of India pointed out in a famous Despatch, known by ex- 
perience to be attended with risks and disadvantages. 
On the other hand, unless the ordinary and every day business 
of a State can be legularly referred to and supervised by one 
superior Minister, it has been found to be difficult, especialh 
in India, to maintain expedition, efficiency and unifoimity 
in the administration At the same time, the presence of a 
Eesident and his interference, however useful in the case of a 
self-willed and perverse ruler, has uniformly been found to be 
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more pvoduebivo of evil than good and to bo directly antagonistic 
to the pui-suib of tho primary principle which the existence 
of these Native States and the maintenance of their integrity 
involves. |j Sir William Lee Warner has pointed out in his 
book hew a policy of interference in the name of good 
government on tho part of the suzerain power and its agents 
inevitably leads to the policy of annexation and how a policy 
of complete non-interference also necessarily leaves tho 
people of the States in question without any guarantees for 
good government and progressive administration, except in tho 
event of gross misrule or open rebellion. Attempts have been 
made to adopt the rule of a golden mean, between these two, 
but it has been difficult to maintain it in all cases with success.]/ 
One solution for such a state of things obviously lies, 


Formal Instru- Sir William himself in a recent lecture 

monts o£ Govern- [y London admitted, in the direction of the 

mont ooulu provide “r-: . 

no constitutional growth of a healthy public opinion with in 

each State , accompanied by the mainten- 
ance of an in dependent local Pr ess, and t he education of th e 
people themselve s to take a part as well as an intelligent in- 
terest in their own affairs. Another solution, which has been 
tried in the case of Mysore, is an attempt “ to embody in 
a form al instrument certain cardinal principles nf g nnd 
go yernmen t which the ruler of the State before assuming his 
office might be required to observe as a condition of his inves- 
titure with the full powers of the State, and to prevent the 
possibility of their impugnment in the future.” Such a formal 


instrument, however, could only be brought into existence 
when, as in the case of Mysore, the territories in the posses- 
sion of the British come to be handed over into the hands of a 
Native ruler — whether after a period of minority during which 
the administration is vested in the Biitisli Government or after 
a period of sequestration owing to previous maladministi’ation. 
These contingencies cannot be expected to occur so that 
advantage may be taken of them, nor could it be said that 
such a procedure by itself would serve the purpose of bringing 
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tip the standard of government in Native States and placing 
it on the right lines of future progress. In the case of 
Mysore, while the Instrument of Grovernment laid down certain 
by no means ‘ cardinal principles of good government,’ as 
it professed to do — the intrinsic difficulties of prescribing a cut 
and dry constitution for the observance of a Native Sovereign, 
whose powers in theory at least were unlimited, were sought 
to be got over by co mplicated arran g ements in which it wa s 
30 ughtJiQ..distrIbut e power and responsibilitv-between the Euler. 
the Dewan and a Council, a nd a Resi dent at the instance 
of the suzerain power with a general right to advise. 
It was taken as a fundamental condition that it is neces- 
sary to maintain the dignity and comparative independence of 
the Maharajah, by reserving to him personally some substan- 
tial share in the actual administration of the affairs of his 
State, but this consideration was sought to be subordinated to 
the still more essential necessity of providing beforehand 
some positive guarantees and checks against the consequences 
which would follow a serious misuse of the chief’s power. || While 
the executive authority therefore, was concentrated in the 
hands of the Dewan or tlie chief executive minister in order to 
secure vigour and expedition, it was also sought to minimise 
the risks of such a concentration of power in the hands of a 
single official by surrounding the Maharajah with counsellors 
and high officials of known ability and experience/^ 

The consequences expected from this arrangement were that 

the powers which the Dewan was to exercise 
Nor the establish- ...t, ,• i 

inont of a Council would come to be restricted by certain rules 

of business which will lay down what 
matters he can decide himself as the immediate directing head of 
the departments and "what must be reserved for consideration in 
Council. It -was hoped that the administration would tlius 
be based upon that broad principle laid down by the Govern- 
ment of India that “ in order to guard against chronic misrule 
and to obviate the necessity of frequent and arbitrary 
interposition by the Supreme Government, it is expedient to 
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avail otirselves of every opportunity of placing some reason- 
able limitations upon the personal povfer of the ruler or of the 
minister to whom the administration maj" be entrusted,” 
//Mysore has progressed and come into line with British 

standards of administration and in some 
Popular control . , r •, i in 

tliG only feasible r6spGcts is aJacajd of it cit tnG pi'GSCnt clciy j 

remedy ^ g^nnot be said that it is because of 

the complicated administrative machinery thus set up or of 
any consequent constitutional limitations which have been 
evolved in the government of its people^/ Shortly after this 
Kendition, the statesman who first became Dewan of Mysore, 
Mr. Ranga Oharlu, made the first efforts to add to this 
mechanism the only really efficient portion of constitutional 
machinery in all countries that could in time provide a 
permanent gvrarautee for good government — consisting in the 
cre ation of an organ for th e represe ntation o f_the_w.islxcs of 
the people themselves in the government of their country. 
The Representative Assembly which was brought into 
existence by him was full of promise for the future 
of constitutional govemment in Native States and has 
been imitated elsewhere, in^ Travancore and Puducott ab, 
an d qu itcA'e ccntlv in Bikanir ; but the successors of Dewan 
R anga Charlu had not the geni us to d evel op it as n art 
of the cons titutional fabric.. of tbe_Jb[ati ve . Sta tes and it 
has been ail^owed to continue as it st arted — a mere assembl y 
of representatives to put forth grievances, with no power 
of direct and effective criticism and with little organisation 
to make their common opinions, wishes and wants felt 
upon the rulers or their ministers. The absence of efforts 
to develop this part of the experiment made in Mysore, 
along with that which arose with the Instrument of Transfer, 
has thrown back the administration into the position which by 
the very nature of the constitutional relation which the Ituler 
bears to the suzerain power, it is bound to assume. The Council 
which was established to influence the personal tempera- 
ment of the sovereign and cheek • the misuse of pOAver on 
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the part of the Minister as the chief executive head in Mysore, 
has not been the success which it was hoped it would become. 
jjThe Council has no doubt been useful as an advisory body, but 
it has otherwise proved, as indeed it was bound to, a failure as 
an effective part of the constitutional machinery of the Statejj 
At the time when administrative arrangements were re- 
vised in Mysore in 1895 owing to the untimely death 
of the late Maharaja, the Government of India had 
to recognise the fact, as they put it, that owing to 
various eauses the then existing Mysore Council failed 
as a corporate body to assume that position in the ad- 
ministration wljiclj it was intended to occupy. It was 
found that the Council had indeed been little better than a 
nonentity, and the necessity was therefore considered “ of re- 
verting to some approved form of the original model of an 
Executive Council witli defined functions which should be 
something more than a body of councillors to be consulted at 
will and whose opinions carry no w’eight, without however 
weakening the legitimate authority of the Dewan and inter- 
fering with that vigour and promptitude which is necessary for 
the despatch of business jl Arrangements were therefore made 

to constitute a Council of three members with the Dewan as 
President, the three nominated officers being no longer ex-ojjicio, 
but whole-time members, appointed for a term and placed 
generally in charge of important departments of administration 
under the control of the Dewan. Rules of business were framed 
for tho re- constituted Council and much ingenuity was exercis- 
ed in strengthening the power of the Council without weaken- 
ing the authority or responsibility of the Dewaill 

Tho subsequent experience of this abortive_^jd tempt at 

Council-Government in a Native State is 
Council Govern- ,, , 

ment not comp.-iti- fairly well-known to all who are conver- 

personal with the inner worlcing of the admini- 

strative system in Mysore. Tlioso who 
desired to temper the power and influence of an overponoiivl 
or masterful Dewan committed the initial erior of ignoiing 
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that the source of that power really lay in the absolute autho- 
rity of the Hitler iiimscH whose tnistocl minister he becomes. 
The inherent inconsistency between maintaining to the full the 
responsibility of a ruler who always acts through a chief 
minister of his choice, and giving responsible power to a Coun- 
cil which is to administer the affairs of the State, was not 
sufficiently realised when the experiment was started in 
Mysore. //As a matter of fact, neither a Council, nor a 
Dewan for that matter, could wield power except to the extent 
delegated or the latitude allowed to them, by a ruler himself ji 
and neither a Council nor a Dewan could exercise it, if a 
ruler choses to govern as well as to reign, himself — with or 
without the chief minister or council, thougli necessaril3’’ with 
some adviser or other belonging to his establishment or to 
that of the Eesident. As one of the distinguished statesmen of 
Mj'sore seems to have observed truly, |j analogies drawn from 
the constitution of Council Governments in the Presidencies 
of British India are misleading when applied to a state of 
limited dimensions under a Native Sovereign with unlimited 
powers.’jj 

It is this cardinal fact which makes it superfluous to cotisi- 
Consoquonces of der lu detail the mechanism of government 
Personal Rule in the Native States. Cynics and reaetion- 

avies no doubt might take advantage of this and harp upon 
retrograde standards of Native rule, noticeable here and 
there, but it cannot be gainsaid that Avhatever functions, 
executive or legislative, may he entrusted to Councils and 
assemblies, they go only so far and no further as the 
Native ruler ma^" choose to allow them to exercise. This 
is why it is that, though legislative and executive councils 
may exist, the personal factor of the ruler himself in Native 
States is in standing contrast with the impersonal and bureau- 
cratic system as established in British India. Since the ruler’s 
power of law-making is unlimited, one essential constitutional 
principle, implied in the rule of Law, is of but limited applica- 
tion, and is found only in the more advanced States. The 
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provi nce of exeoutiv jBjnt^erence with t he ri ghts a nd l iberties 
of sj pbiects is ^ also th us t heoretica lly unlimited. At the same 
time, the possibilities of personal and sympathetic rule, accompa- 
nied by benevolent reforms and progressive measures tending to 
the amelioration of the people, are so much greater within the 
limits of such defined territories as Native States, where the vene- 
ration of the person of the ruler plays a no unimportant part in 
the attitude of the people towards the Government. It has thus 
happened that some most interesting exiieriments in adminis- 
trative, educational and social reforms have started and have pro- 
gressed in Native States — though not to the extent which one 
could wush for in the circumstances — which in British 
India the Government feels too alien and neutral to commit 

itself to. Similarly, the limitations which a subjection 

to the common suzerain imposes in the fac e of rapid admin i- 
strative reforms in advanc e of British Indian s tandard s, 
though by no means apparent, are none th e less real and 
could not be ignored in judging of the compara- 
tive results of administration in British India and 
in the more progressive Native States. There are, be- 
sides, more concrete limitations and somes obstacles 
imposed in the way of Native States in respect of internal 
administration -which it is neither necessary nor exi^edient to 
discuss in the present treatise. 

The specific rights and functions which the British Indian 
Intervention of Government exercises as the Suzerain 
Suzerain power power varies greatly from St ate_to State, 

but certa in rights are _faixly. common an d well-establi shed ; 
The first of them is the right _pf intervention in cases of gross 
misrule ; but what amounts to gross misrule has not been 
definitely laid down, though easily understood. There are 
also o ther ri ghts of interventio n expressly’’ ascertained and 
rerf'rved by treaties, while there is a furt her, large fi eld 
of intervention entirely und efine d and bound by no treaties, 
but dependent on the general obligations which suzerainty 
and subjection are interpreted to involve. It varies with the 
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personal temperaments and policies of the rulers and the 
Viceroys, as well as of tlie Residents and the Foreign 
Office officials from time to time. One important branch of 
this aspect of intervention or interference is that connected 
with the rights^and obligations .of ,EimopearLBritish_subjectsJn 
Native _^atos a nd t he oxe^rcise of jurisdiction over them. 
The method by which intervention of this kind is effected is 
through the Residency and the Political Deixirtment and the 
pressure exercised through them has not unoften been found 
irresistible. 

We may, however, leave these political puzzles as beyond 

the range of students of institutions 

in torventicm— gross confine ourselves to the c onstitu tional 

niisrulG and open theory on which the right of interfer- 
IiostiHfcy - — — 

ence in the interests of good government 

is based. The depositions and annexations, the renditions and 
restorations in the past political history of India have 
evolved a fe w nrinc inles which Sir "William Lee-Warner has 
dealt with in his authoritative book. Tlie relationship of the 
Native Ruler is treated as one of subordination and acts of 
.hostility on the part of the Native rulers towards the Biitish 
Government are treated not as acts of war, but 
as acts of disloyalty or rebellion. In the proclamation con- 
nected with the deposition of Mulhar Rao Gaekwar in 1867 , it 
was stated: — “Whereas to instigate sncli attempt to poison the 
Resident would be a high crime against Her Majesty the 
Queen and a breach of the condition of loyalty to the 
Crown under which Mulhar Rao Gaekwar is recognized as the 
ruler of the Baroda State, and moreover such an attempt would 
be an act of hostility against the British Government.” In the 
later case which arose out of the troubles in Manipur in 1891, 
the rebellion of the chief was treated in an even more drastic 
form, though the Manipur State claimed theoretically to more 
independence than Baroda did. The principles established by 

the Manipur case were, according to Sir William Lee-Warner: 

"The repudiation by the Government of India of the applica- 
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tion of the international law to the protected States ; the asser- 
tion of tlie ri glit to sett le sirc cessio ns and to intervene in cases 
of rebellion against a chief ; the doctrine that resistanc e 
t o Impel, i al ordois constituted an act of rebellion ; and 
the right of tiio parairiou nt powe r_.to-inilict-canital punish- 
ment on those wlio had put to death its agents while discharg- 
ing the lawful duty imposed on tlicm. In the exorcise of their 
high prerogatives the Government of India in Manipur as in 
other protected States liave exercised what they have claimed 
as the unquestioned right to remove by admin istrativ e orde r 
any pw^n whose pres en ce in the State may seem objectionab le, 
and the rule was therefore laid down tlxat ‘ any armed and vio- 
lent resistence to the arrest of such person was an act of rebel- 
lion and can no more be justified by a plea of self-defence than 
the resistence to a police officer armed with a Magistrate’s 
warrant in Britisli India.’ The trial of the Manipur chief was 
made by a special commission and the conviction and sentence 
of hanging were carried out by the executive orders of the 
Government of India.” 

j It would thus be seen that this theoretically unlimited 

, . power of interference on the part of the 

Conclusion 

Suzerain irower, with the rights or liberties 
of subjects of Native States, coupled with the unlimited power 
on the part of the ruler himself as against his subjects, would 
seem to diminish appreciably the extent of that guarantee 
for the civil rights of citizens which is found to exist in 
British India and is enforceable at the instance of the 
Courts in the execution of tliatrule of Law which is a funda- 
mental characteristic of British institutions. ]] To some extent, 
the maintenance of the integrity of the Native States has 
involved the retention of a substantial power of government in 
the hands of the ruler whose arrangements for the exercise 
thereof are in consequence not subject to any regular and con- 
stitutional control exercised from above by the Suzerain ])ower. 
At the same time, it has in consequence involved a power of 
arbitrary interference, under circumstances which paight at any 
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tiino be croatofl, on tlie part of the Suzerain povor.// It is not 
our province here to discuss whether a political system 
so uncertain and undefined, needs to he replaced by more for- 
mal and constitutional arrangements, made and secured by a 
common Imperial Constitution which might begin, for instance, 
by the formation of an Imperial Council of States as w’as once 


seriously projected ; nor is it of any practical importance to 
discuss whether the evolution of the entire political system 
established in India consisting of the provinces of British India 
and the Native States, could he consciously guided in the 
direction of the grow'th of an Imperial Constitution, It is 
sufficient bo say that if progress is going to be achieved in the 
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CONCLUSION 

The inti'oduetovy study which has been made in the 
The Eefoims <and chapters hardly pretends either 


Parliamentaiy 

vernment 


Go- 


to exactness or thoroughness, but is only 
intended as a means of directing attention to 
the systematic study of the Indian Constitutional system, now 
being enlarged and developed on the lines of Western institu- 
tions. It would, of course, be the height of folly to imagine 
that the steps now taken lead, or are likely to lead, in the im- 
mediate future to ParliamentaiT Government, in the sense in 
which it is understood in Europe. Lord Morley, at any rate, 
dis claime d any such intention , in the initiation of the 
reforms with which Lord Minto’s and his name will for 
over be associated, In the course, of a speech, in 1909, in 
the House of Lords, he observed : If I know that my days, 

either official or corporeal, were twenty times longer than they 
are likely to be, I shall he sorry to set out for the goal of a 
Parliamentary svstem in India. The_ ^arli aji ^itary system in 
India is not the goal to which I for one moment aspiie. ” It 
seems, however, to be necessary, in view of misconceptions 
which have pievailed as to this statement of Loid Morley, to 
have a clear idea of what he has termed the ‘ Parliamentau 
system’. It is easy to show from Loid Morley’s othei 
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spccoliQS in rogiird to Indi£iii Eeforms that w bafc lie lias sa id 
is nob to b0 jj nderstood as meaning either fcbat lie disfavo urs 
t he development of representative governme nt or is against 
the g radual concession of self-governing power s to the people 
of India in their own country. The words ‘ Parliamentary 
system ’ seem to the present writer to have a special significance 
and are not merely eqnivaleni to ‘ popular government ’ . 
Eepresentative government, for instance, of one kind or another 
exists at this movement in most Western countries as well as 
in all countries which have come within the influence of 
European ideas. .\s one writer lias put it : “ There are few 
civilised States in which legislative power is not exercised by a 
wholly, or partially, elective body of a more or less popular or re- 
presentative character.” Eepresentative Government, however, 
does not mean everywhere one and the same thing. It exhibits 
or tends to exhibit, according to him, “ two different forms or 
types which are discriminated from each other by the differ- 
ences of the relation between the executive and the legislature. 
Under the one form of rejn’esentative government, the legisla- 
ture or, it may be, the elective portion thereof, appoints and 
dismisses the executive which under these circumstances is, in 
general, chosen from among the members of the legislative 
body. Such an executive may appropriateli' be termed a 
‘Parliamentary executive.’ Under tlm other form of repre- 
sentative government, the executive, whether it be an Emperor 
and his Ministers, or a President and his Cabinet, is not 
appointed by the legislature. Such an executive may appro- 
priately be termed a ‘ non-parlmm^itar^execntive’.”* 

If Lord Morley’s words are taken in the above significance, 
Lord Morion and plain that a parliamentaiy system of 

John Bright ' government for India is a goal to which 

neither Lord Moi ley nor anybody who has given more than a 
superficial consideration to the Indian political problem can 
aspire in the present state of things. What probablv was 
meant by Lord Morley in the above words— and w-hat possibly 


* Dicoy’s Law of the Constitution, 411-dl2. 
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was in his mind AA'hen he inifciatecl the reforms — as to the 
political tendencies which they may foster are explained by 
what he said in his Bridget speech in January 1908, in the 
House of Commons. He then said : — 

“ Mr. Bright was, I Ijelieve, on the right track at the time in 1868 
when the Government o£ India was transferred to the Crown ; but I 
do not think he rvas a man very much for Imperial Dumas. (Laughter.) 
lie AVas not in favour universal sulferage — he Avas rather old-fashioned 
— (Laughter) but Mr. Bright’s proposal Avas perfectly different from 
that of mj' honourable friend. Sir Henry Maine and others aa'Iio had 
been concerned Avith Indian affairs came ’to (he conclusion that Mr. 
Bright’s idea Avas right — that to put one man, a Viceroj*, assisted as he 
might be Avith an effective ExecutiA-e Council in charge of such an 
area as India and its .800 millions of pojmlation. Avith all its different 
races, creeds, modes of thought, Avas to put on one man’s shoulder a 
load AA'hidi no man, of Avhatever powers, lioAA’ever gigantic they 
might be could be expecred effectively to deal Avitli (Hear, 
hear.) My hon’ble friend and others Avho sometimes favour me 
Avith critijisms in the same sense seem to suggest that I am a false 
brother, tliat I do not knoAv Avhat Liberalism is. I think I do, and I 
Avill even say that I do not think I liaA’c anything to learn of the prin- 
ciples or maxims, aye or of the practice of Liberal doctrines, even from 
my lion'ble friend. You have got to look at the Avhole mass of the 
great difficulties and perplexing problems connected Avith India from a 
commonsenbe plane and it is not commonsense, if I may say so AA'ithoul 
discourtesy, to talk of Imperial Dumas.” 

Noav, if Ave refer to AA'hat John Bright has said as to the 
future political eA’^olution of this country, Ave find the folloAA'- 
ing ' - 
“ The point Avhich I AS'ish to bring before the Gominitfee and 
the Government is this, because it is on that I rely mainly, I think 
I may s.ay, .almosl entirely, for any improA’ement in the future 
of India. I helieA'e a greaf iniprOA-emenl may l^e made, and by 
a gradual proces.s lliat Avill dislocate notliing. Wliat you Avnni 
is to decentralise your GoA-ermnent .... You aa-III not make a single 
step toAvards the improvement of India unless you change your Avhole 
system of Government — unlefcs you gi\m to eacli presidency a Govern- 
ment Avith more independent poAvers than are now possessed* What 
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would be tliought if Uin wliole of Europe were under one Governor 
who only knew the language of the Feejee Islands, and that his 
subordinates were like liiinself, only more intelligent than the inhabi- 
tantfi of the Feejee Ishuids are supposed to be . • • How long does 
England i)ropose to govern India? Xoboily answers that question, and 
nobody can answer it. Be it 50, or 100, or 500 years, does aiij' man 
with the smallest glimmering of common-sense believe that so great a 
count/y, with its twenty different nations and its twenty languages, 
can ever be bound up and consolidated into one compact and enduring 
Empire V I believe such a thing to be utterly impossible. We must fail 
in the attempt if ever Ave make it, and we are bound to look into the 
future Avith reference to that point. The presidency of Madras, for 
instance, having its OAvn Government, would in fifty years, become one 
compact state, and every part of the presidency Avoiild look to the 
city of Madras as its capital, and to the Government of Madras as its 
niling power. If that Avere to go on for a century or more there Avould 
ho five or six Presidencies of India built up into so many compact 
States ; and if at any future period tlie soA-ereignly of England should 
be AvitiidraAvn, Ave should leave so many presidencies built up and 
firmly compacted together, each able to support its oaa’Q independence 
and its OAvn Government ; and aa’c should be able to soy we had not left 
the country a prey to that anarchy and <liscord Avhich I believe to be 
inevitable if Ave insist on holding those vast territories Avith the idea of 
building them up into one great empire.” 

Whether or no Lord Moi’ley subscriljes to the Avhole of the 


,,, , , , „ position taken by John Bright on the 

Attempt to define _ _ 

ultimate goal. The question, it is difficult to say, and if Lord 
Delhi Despatch Morley with his profound study and 

insight into all problems of political progress was unable to 
express himself more clearly on the goal of India’s future 
political progress, it need not be wondered at that others who 
have been guiding the destinies of this country since his 
retirement from the India Office, have failed in the attempt 
to pierce further into her future political evolution than what 
the immediate requirements of the situation might warrant. 
Events and policies which have folloAved the Eeform Scheme 
of Lord Morley in India have raised in some form or 
other the question of the future basis of political 
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advaucemenfc in India, but Lord Morley’s successor at the 
India Office, Lord Crewe, and Mr. Montagu who has been 
the Under- Secretary for India botli under Lord Morley and 
Lord Crewe, with the Government of India under His Excel- 
lency Lord Hardinge as Yiceroy, have also found them- 
selves unable to lay down any exact political theories or 
practical propositions sufficient to determine the whole future 
course of the political destinies of this country. To the student 
of political science, the phenomenon is very familiar that 
theories always follow facts with a view to justify them, and 
such theories become as varied as the emergencies of their 
apologists demand. The enunciation of the goal of Indian 
aspirations as one of provincial autonomy, by the Government 
of India ' is therefore as valueless for forming a correct esti- 
mate of future iDolitical progress in India as its subsequent 
repudiation by Lord Crewe, or its reaffirmation by Mr. 
Montagu as Under-Secretary. If the disputes which have 
arisen over the proper construction of paragraph 3 of the 
Government of India’s Delhi Despatch did not in fact occur, it 
miglit perhaps have been a document of some constitutional 
value, but it would even then have been limited only to 
its being the record of a considered opinion by qualified and 
experienced administrators as to the basis on which they 
adopted the course of policy which has been justified thereby. 
As it is, its value is now considerably less owing to the course 
which subsequent controversy has taken. 

* TLjs was in the following words; — “It is certain that in the 
course of time, the just demands of Indians for a large share in 
the Government of the country will have to be satisfied, and the 
question will he how this devolution of power can be conceded without 
impairing the supreme authority of the Governor-General in Council. The 
only possible solution of the difficulty would appear to be, gradually to 
give the provinces a larger measure of self-government, until at last India 
would consist of a number of administrations autonomous in all provin- 
cial affairs, with the Government of India above them all and possessing 
power to interfere in case of misgovernment, ordinarily restricting their 
function to matters of imperial concern,” 
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Dealing this paragraph 3 of the Despatch and the discus- 

„ , . , ,, , sions thereon a^sthey really are, namely, as 

Colonial parallels 

and Indian institn- an attempt to discuss the future and to get 
a rather long peep into it, it is significant 
to note how prepossessions derived from one sot of experiences 
intrude themselves uiKin others in the discussion of political 
problems by administrators. In the various speeches which 
Lord Crewe made in the House of Lords declaring what in his 
view was meant by ‘ pi'ovincial autonomy ’, students of 
political institutions of the different parts of the British 
Empire will be struck by the way in which the ti’aditions 
and notions of the Colonial Office where Lord Crewe was 
Secretary for a long time, have unconsciously influenced 
and perhaps assisted or affected his perception of the political 
problems confronting India. In the British Colonial Office, 
there were only two conceptions of Imperial institutions, 
under which all Colonies ranged themselves. Colonies, broadly 
speaking, either govern themselves or are governed by 
the mother-country through various agencies i. c. they are 
either dependencies — under which term are also included the 
Crown Colonies, — or they are self-governing Colonies. The 
natural, though by no means necessary inference which this 
gives rise to in the minds of those acquainted only with 
Colonial administration, is that a Colony can he governed by 
its own people or it can be governed by the mother-country, 
hut that, imder ordinaiy conditions, it cannot be governed 
successfully by a combination of the two. Tho history of the 
Colonial Empire of England to some extent also tends to 
support this narrow view and sharp distinction, for, M’hile we 
find that in most of the self-governing Colonies progress has 
tended towards more and more complete control of their own 
affairs, in the Crown Colonies which could nob advance in that 
direction for some reason or other, it has tended towards the 
loss of the remnants of self-government that they possess. 
Jamaica and Malta may be cited as illustrations of this 
tendencj', 

32 
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Another Colonial prepossession which may have influenced 

Imperial Problem Crewe’s ideas as to Indian political 

aud colonial self- institutions is the one connected with Iin- 
»o ormnenb perialism and schemes of Imperial Fede- 

ration. Now schemes of Imperial Federation, it need hardly bo 
said, did curiously tor a long time leave India out of account 
altogether, aud comprised only more or less the self-governing 
Colonies of the Empire. Dependencies that do not govern them- 
selves, it has been argued, will not be conceded the right to 
govern others though they might be compelled to join them 
and on the latters’ own conditions. Problems connected 
with Imperial questions, therefore, have usually been solved 
by treating India and the Crown Colonies as being 
represented by England, which must continue to be responsible 
not only for the good government of the dependencies, but 
also for the enforcement of their obligations towards the 
Empire. Moreover, to Liberal politicians — perhaps of the older 
school onlif and those who with them believe, that cut and dry 
schemes of Imperial Federation have no place in the political 
development of the British Empire — the idea of granting res- 
ponsible government is one whicli in these days appears a more 
thorny question than it apjieared to he to the robust and 
optimistic Eadicals of an earlier date. The grant of responsible 
government to the self-governing Colonies was probably not 
merely the only course that could have been imrsued by English 
statesmen. Liberal or Conservative at the time, but those 
Liberal politicians who looked with no dismay at the relin- 
quishment of the control of the mother- country over the 
Colonies, did in fact contemplate with equanimity the ulti- 
mate and complete separation of these Colonies from the mo- 
ther-country. The modern growth of the Imi^erial sentiment 
has, however, rendered this view out of fashion. At any rate, 
one result of the grant of responsible government to the self- 
governing Colonies on the old notions has been that it has 
placed the Colonies in a distinctly advantageous position in 
which they could not be induced to part with their rights 
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noi* pevsua'letl to imderfeake obligations imposed on them 
against their consent or interests. A federation of the British 
Empire, therefore, if it has to be accomplised, could only pro- 
ceed from the voluntary consent of the Colonies concerned, 
and as the inducements to it are lesser for them than for the 
mother-country, the prospect of a closer union has become 
much more difficult tlian if complete self-government had not 
been granted, but some system of devolution had been adopted. 
In Lord Crewe’s view, apparently, the basis of England’s 
Colonial Empire, such as it is according to the view of Liberals, 
rests on mere sentiment which is at bottom the feeling of a 
common race, common feelings, common language and common 
institutions —coupled perhaps with a lively appreciation of the 
assistance rendered by the mother-country in undertaking the 
duties of Imperial defence and otherwise. 

The absense of these ties as between India and England 
ImpoL’ial organis- perhaps makes Lord Crewe sceptical of the 

ation and Indian prospects of ‘ a complete form of self- 
self-govornmont i t-. • • , 

government for India within the British 

Empire,’ as he has put it. In his speech of the 21st July in 

the House of Lords he said : — 

“ I repeat categorically that there ifa nothing Avhatever in the 
teachings of history so far as I know them or in the present conditions 
of the world so far as I understand tliem, wliich makes such a dream 
even remotely probable. We have tried tlie experiment of a world- 
wide Empire with members of our own race and all the ebnpterb 
in that experiment have not been felicitous. One broke down in 1776 
when the American Colonies declared tbeir independence. Since tlien, 
we liave learnt some widsom. We have succeeded in winning into the 
Empire, the French of Canada, and the Dutch of vSoutb Africa and 
now in an Empire which includes hotii tlie.se different European r.aces, 
wo are irying to face and to solve the Iremeudons problems of 
Imperial delence .and of giving to the componenl jiarts of the Empire 
some share in the sluaping of Imperial policy. Gan any body conceive 
any similar solution of the Imperial problem for hundreds of millions 
of men altogether different in r,ace from otir own .=■ Is it conceivable 
that at any time an Indian Empire could exist on tlie lines sav 
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of Australia and New Zealand with no British ofScials, no British (roops il 
and no tie of creed or blood which takes the places of those material W 
bonds ?” 

Such a feeling is no doubt natural to one who is appalled 
Discussions as to by the perplexities of a problem w'hich he 
future goal futile unnecessarily took the trouble to solve, 
but tliose who would put aside self-government for India 
as a dream have not certainly seen the end of their 
troubles by refusing to accept it as a solution. The question 
then still remains, what is the solution — if you are going to 
solve if? It it is inconceivable that an Indian Empire could 
exist on the lines of Australia or Now Zealand, it is still more 
inconceivable — and it has been declared to be so for more than 
three-quarters of a century since the days of Lord Macaulay 
repeatedly liy political thinkers and sober students — that an 
Empire consisting of “hundreds of millions of men altogether 
different in race from our own,” could not continue to be 
governed by a bureaucratic form of government on the part of 
an alien ruling race, however gifted. “How long does England 
propose to govern India ?’’, asked John Bright, and Lord Orewe 
has certainly failed to answer it. The truth is that the states- 
men and administrators of British India in tlm past have not 
Avorried themseh'es about ultimate things in the government of 
this country. || It is a peculiarly Britislj characteristic to deal 
with the needs of the hour and the problems of the immediate 
preseiff., rather than with the theories or ideals of the future, and 
though theorists may describe it as a policy of drift, those who 
believe in the reality of the Empire of Great Britain in the world, 
would certainly declare it to be the wiser and more successful 
course to pursue than any attempt to reconstruct or reform 
political institutions on a 2>rwri theories| Lord Courtney — 
himself a good student of the British Constitution, of which the 
Indian Constitution forms but a part, — truly observed in the 
course of the debate above referred to that it was “ surely unwise 
iu view of what is going on in the East, to attempt to put a 
limitation to the developments which might occur in the 
future. It was enough for the present to persevere with what 
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has been the wise iDolicy foi’ some time pasfc an^ to leave the 
future on the knees of the Gods.” It would he equally wise 
for students of political institutions in India to confine 
themselves to forming a eoirect estimate of the course in which 
the past and present policy of those who control the affairs of 
this course has tended, instead of speculating on the tendencies 
which future developments might exhibitor of laying down the 
lines of future constitution-making. 

In the meanwhile, it is necessary to remember that 

changes in the mere machinery of Government are but one 

part, though an important part, of the process which this 

country has to undergo and is likely to undergo in its 

political evolution. For the present it has still to he 

remembered that there are a few essential characteristics 

I>DpDiiaeucy ana impressed on. the eonstitutional a.rra.u^e- 

Repi’esontative Go- meuts of this country which itwill be futile 
YQriunenfc 

to ignore. The British Government in 
India is what is generally spoken of as a dependency. A 
dependency has been defined by Sir George Oornwall Lewis as 
“ a part of an independent xiolitical community which is imme- 
diately subject to a subordinate Government.” The test of a 
dependency is that it is substantially governed by the domi- 
nant country, and a self-governing dependency is a contradic- 
tion in terms. ||do the Reforms, which have from time to time 
been made in the constitutional machinery in India, tend to- 
wards reducing this “ dependent character ” of the Indian Con- 
stitution ? To answer this, it is necessary to look at two aspects 
of the quostion.hWe have to look at the character of the agency 
of admin istraticai and we have next to look at the character 
of the institutions which are being developed in the process of 
political re-construction. Perhaps the most important step 
taken for over half a century as regards the former aspect, viz., 
that implied in India being a dependency, governed liy a domi- 
nant foreign agency, has already been taken by Lord Morlej’ in 
the highest ranks of the public seiwice. Where what has been 
termed the essentially English element of administration was so 
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long (loomed necessary to be preserved, he has introduced 
changes of utmost far-reaching character. The appointment of 
Indian Members to the Council of the Secretary of State, to tlie 
Executive Councils of the Viceroy and the Governors and 
Lieutenant-Governors of Provinces and the appointment of 
an Indian to tlie Privy Council in its Judicial Committee — 
theca seem to us likely to go a great way towards rendering 
the differentiation between the ruling and tlie ruled elements, 
much less acute than ever before. 


It may, however, bo deemed immaterial, from the point 


Agenc}' and me- 
thods of Indian 
Government 


of view of constitutional development, what 
the agency of administration is, if the me- 
thods of government continue bureau- 


cratic. Tijc essence of bureaucracy is centralisation, and decen- 
tralisation, in its widest sense, necessarily implies co-opera- 
tion of the representatives of the people, not merely in 
legislation, but in the actual working of administration. 


What the outcome of the recommendations in this 


behalf of the Decentralisation Commission in India will be, 
cannot yet be stated with any doliniteness at present. But 


the whole feature of the recent reforms may he summed 
up in (l) the immedialo stop forward of directly associat- 
ing Indians in the work of overy-day administration, and 
(2) the attempt to decentralise administrative machinery so as 
to make Provincial and Local Administrations, if not autonom- 


ous, at least self-contained, with a strong infusion of tho 
popular element — (3) based upon what Lord Morloy deems to 
bo the essential need of enforcing tho central control of tho 
Government of India as the responsible representative of His 
Majesty’s Government and the House of Commons in Eng- 
land. These seem to the present writer the three limitations 
within which constitutional progress will for some time to 


come have to advance. 

Whatever the results might be of tlm new policy, the duty 

... of the Government and the people in the im- 
Piogrcss in the •it- 

fufciue mediate future is clear enough and it cannot 
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be put better than in the words of one of the historic figures 
who fought in the cause of freedom and of order so earl3’ as 
the beginning of the Civil War in England — John Pym. “ The 
best form of Grovernment,” he said, “is that which doth actuate 
and dispose every part and member of a state to the common 
good ; for as those parts give strength and ornament to the 
whole, so they receive from it again strength and protection in 
their several stations and degrees. If, instead of concord and 
interchange of support, o*ne part seeks to uphold an old form 
of Government, and the other part a new, they will miserably 
consume one another. Histories are full of the calamities of 
entire states and nations in such cases. It is, nevertheless, 
equally true that time must needs bring about some alterations. 
. . . Thei’efore have those commonwealths been ever the 

most durable and perpetual which have often reformed and 
recomposed themselves according to their* first institution and 
ordinance. By this means they repair the breaches, and coun- 
terwork the natural effects of time.” 

The true disposition to further the common good in its 
highest form, so necessary for future progress in India, can 
only be attained Iry the rulers of the land ceasing to take 
narrow views of mere administrative “thoroughness,” and by 
taking and imposing on the administration, broad views. What 
the people, on the other hand, need at this moment is sound 
organisation and sage counsel and leadership. They want 
leaders wlio possess, in the words of Lord Morley, “the double 
gift of Taeing at once practical and elevated, masters of tactics 
■ and organising arts, and yet the inspirers of solid and lofty 
principles." 
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1 

THE EAST INDIA COMPANY ACT, 1772 (D. 

(13, Geo. 3, C. G3). 

AN ACT FOB ESTABLISHING CEBTAIN REGULATIONS FOB THE 

BETTEB Management op the Afpaibs op the East India 
Company, as well in India as in Europe, 

IPreamhle and Ss. 1-6, rep. as to U.K. 50 and 51 Viet,, c. 59 (S.L.B.) 
Oviiited as being obsolete and inapplicable to Iiidta]. 

7. And for tlie better management of tbe 
said united Company’s affairs in India, be it 
fmther enacted by tlie authority afoiesaid, that 
for the government of the Presidency of Fort 
■Willianr in Bengal there shall be appointed a 

Governor-General and four Counsellors ; 

and that the whole civil and militaiy governmerit of the said 
In whom the Presidenej’, and also the ordering, management, 
whole civil and and government of all the territorial acquisitions 
ment^'^ot ^^gal, levenues in the kingdoms of Bengal, Bihar 

Bihar, and Orissa and Orissa shall, during such time as the terri- 
shall be vested , • , - „ . . 

tonal acquisitions and revenues shall lemain m 

the possession of the said united Company, be and are hereby vested in 
the said Governor-General and Council of the said Presidency of Fort 
William in Bengal, in like manner to all intents and purposes whatso- 
ever as the same now are or at any time lieretofore might have been 
eveicised by the President and Council or Select Committee in the 
said kingdom (2). 


A Governor- 
General and tout 
Counsellors to he 
appointed 


(1) This Act is commonly known as “ the Regulating Act.” For 
historical notes, see Ubert’s Government of India, pp. 43 et. seq, and 278- 
82. 

(2) . Modified by 83 Geo, 3, 0, 52, S. 43. 
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8. And * * * * in all cases whatsoever wherein any 

difference of opinion shall arise upon any 
ence of opinion, the question proposed m any consultation, the said 

d e c i s ion of the Governor-General and Council sliall be bound and 

^nolnsive^-" if concluded by the opinion and decision of the 

votes equal, the major part of those present: and if it shall happen 

Oounaellor°to^have death or removal, or by the absence 

a casting voice of any of the Members of the said Council, such 
Governor-General and Council shall happen to be 
equally divided, then and in every such case, the said Governor- 
General, or, in his absence, the eldest counsellor present, shall have a 
casting vote, and his opinion shall be decisive and conclusive. 

9. Tlie said Governor-General and Council or the major part of 
them, shall havci and they are hereby authorised to have power of 
superintending and controlling the government and management of the 
Presidencies of Madras, Bombay and Bencoolen respectively, so far and 
in so mucli as that it shall not be lawful for any President and Council 
of Madras, Bombay or Bencoolen for the time being to make any orders 
for commencing hostilities, or declaring or making war, against any 
Indian Princes or Powers, or for negotiating or concluding any treaty of 
peace or other treaty, with any such Indian Princes or Powers, without 
the consent and approbation of the said Governor .General and Council 
first had and obtained, except in such cases of imminent necessity as 
would render it dangerous to postpone sucli hostilities or treaties until 
the orders from the Governor-General and Council migJit arrive, and ex- 
cept in such cases where the said Presidents and Councils respectivel3' 
shall have received special orders from the said united Company ; (1) 

and any President and Council of Madras, Bombay or Bencoolen 
who shall offend in any of the cases aforesaid shall' be liable to be 
suspended from his or their office by the order of the said Governor- 
General and Conncil ; 

andevery President and Council of Madras, Bombay and Bencoolen 
for the time being shall and they are hereby respectively directed and 
required to pay due obedience to such orders as they sliall receive 
touching the premises from the said Governor-General. and Council for. 
the time being * * • * * (2) ; 

(1) Apparently superseded by 3 and 4 'Will*, 4,0. 85lbut not repealed. 

(2) . Words repealed by 55 and 56. "Viet., C. 19 (S. L. R ) have been 
omitted. 
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and tlie said Governor'Qeneral and Council for the time being 
Bhall and tliey are hereby directed and required to pay due obedience 
to all such orders as they shall receive from the Court of Directors of 
the said united Company, and to correspond from time to time, and 
constantly and diligently transmit to the said Court an exact particular 
of all advices or intelligence, and of all transactions and matters 
whatsoever, that shall come to their knowledge relating to the 
government, commerce, revenues or interest of the said united Company; 

10, And * * • • tIVarren Hastings, Esquire, shall be the 
first Governor-General, and Lieutenant-General John Clavering, the 
Honorable George Monson, Eichard Barwell, Esquire, and Phillip 
Erancis) Esquire, shall be the four first Counsellors ; 

and they and each of them shall bold and continue in his and 
their respective offices for and during the term of five years from the 
time of their arrival at Fort William in Bengal, and taking upon them 
the government of the said Presidency, ***** (1) ; 

and from and after the expiration of the said term of five years, 
the power of nominating and removing the succeeding Governor- 
General and Council shall be vested in the Directors of the said united 
Company. (2) 

11. [Rep, as to U< K. 60 and 51. Viet. C* 59, (S- L, R.) omitted 
as being spent.] 

12. [Rep. 55 and 56. Viet. G. 19 (S. L, E,)]. 

13. And whereas his late Majesty King George the Second did 
by ills letters patent, bearing date at Westminster this eighth day of 
January, in the twenty-sixth year of his reign, grant into the said 
united Company of tlie merchants of England trading to the East 
Indies his royal charter, thereby amongst other things, constituting 
and establishing Courts of civil, criminal and ecclesiastical jurisdiction 
atthe said united Company’s re.spective settlements at Madras-patnam, 
Bombay on the Island of Bombay, and Fort William in Bengal, which 
said charter does not sufficiently provide for the due administration of 
justice in such manner as the , state and condition of the Company’s 
presidency of Fort William in Bengal, so long as the said Company 

(1). Words repealed by 66 and 6G. Viet., 0. 19 (S. L. R.) have been 
omitted, » 

. (2)- Seems spent, but is probably the origin of the five years’ rule 
which IB still observed in practice. 
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Bhnli continue in possession of the territorial acquisitions before 
mentioned) do and must require. 

Be it therefore enacted by the authority aforesaid, that it shall 
„ . find may be lawful for His Majesty, by charter 

by charter or letters 'otters patent under the great seal of Great 
patent, establish a Britain, to erect and establish a Supreme Court 

Judia^ur^a^^Forb Judicature at Fort William aforesaid to 
William, to consist consist of a Chief Justice and three other 
and'' three ^'other Jn<Jges,‘being Barristers in England or Ireland, 
Judges of not less than five 3 ’ears’ standing to be named 

from time to time b^^ His hlajesty, his heirs and successors ; 

which said Supremo Court of Judicature shall have, and the same 
Court is hereby declared to have full power and authority to exercise 
and perform all civil, criminal, admiralty and ecclesiastical jurisdiction 
and to appoint such clerks and other ministerial officers of the said 
Court, with such reasonable salaries, as shall be approved of by the 
said Governor-General and Council ; and to form and establish such 
rules of practice, and such rules for the process of the said Court, and 
to do all such other things as shall be found necessary for the 
administration of justice and the due c.xccution of all or any of the 
powers which, by the said charter,shall or may be granted and commit- 
ted to the said Court ; and also shall be at all times a Court of record, 
and shall be a Court of oyer and terminer and gaol delivery, in and for 
the said town of Calcutta and factory of Fort William in Bengal afore- 
said, and the limits thereof, and the factories subordinate thereto. 

14. Provided nevertheless that the said new charter which His 


Extent of the ju- 
risdiction and pow- 
ers of His Majes- 
ty's charter ; 


Majesty is hereinbefore impowered to grant 
and the jurisdiction, powers, and authorities to be 
thereby e.'-tablished, shall and may extend to all 
British subjects who shall reside in the kingdoms 


or provinces of Bengal, Bihar and Orissa, or any of them, under the 
protection of the said united Company and the same charter shall be 


competent and effectual ; 

and the Supreme Court of Judicature therein and thereby to be 


established shall have full power and authority 
Cou”toUuStu“° to hear and determine all complaints against 
any of His Majesty’s subjects for any crimes, 
misdemeanours or oppressions, committed or to be committed; and also 
to entertain, hear and determine any suits or actions whatsoever against 
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any of Hi'fl Majesty’s subjects in Bengal, Bihar and Orissa, and any 
suit, action or complaint against any person who shall, at the time 
where such debt or cause of action or complaint shall have arisen, 
have been employed by or shall then have been, directly or indirectly, 
in the service of the said united Company, or of any of His Majesty’s 
subjects. 

16. Provided also, that the said Court shall not be competent to 
hear, try or determine any indictment or infor- 
in£“S agai^nst Governor-General, or any 

Governor-General, of the said Council for the time being, for any 
offence (not being treason or felonj’) which such 
Governor-Gencval or any of the said Council shall or may be charged 
with having committed in Bengal, Bihar and Orissa. 

16. [Kep« 55 and 5G Viet. C. 19 and as to B. I. by XIV of 1870 
S. 1 and Sch.] 

17. And it is hereby enacted and provided, that nothing in this 
Act shall extend to subject the person of the 
Governor-General or of any of the said Council 
or Chief Justice and Judges respectively for tlie 
time being to be arrested or imprisoned upon 
any action, suit or proceeding in the said Court. 

18 to 22. [repealed]. 


The Governor- 
General, Council, 
etc., not subject to 
bo arrested or im- 
prisoned 


23. And 


The Governor- 
General or Council, 
etc., shall not accept 
of any present 


* no Governor-General, or any of the Council 
of the said united Company’s Presidency of Fort 
William inBengal or any Cliief Justice or any of 
the Judges of the Supreme Court of Judicature 
at Fort William aforesaid, shall, directly or 
indirectly, by themselves or by any other person nr persons for Lis or 
their use or on his or their behalf accept, receive or take, of or from 
any person or persons in any manner or on any account whatsoever, any 
present, gift, donation, gratuity, or reward pecuniary or otheruuse, Or 
any promise or engagement for any present gift, donation, gratuity 
or reward . * * * * 

24. omitted. 

25. Omitted. 

26 to 29. [Rep. 24 Geo. 3, Sess- 2 c. 25, S- 47 and 33 Geo. 3 e. 

52, S 46.] 

30 and 31. [JBep ] 

32- [Rep.]. 
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33. [Eep.]. 

34 and 35. [Eep.]. 

36. [Eep.]. 

37. Provided always * • • * Governor. 

Governor-General ^^^eral and Council shall, and they are hereby 

and Council to required, from time to time, to transmit copies of 

transmit copies of , ■ 

their rules to one of ordinances, and regulations as they 

the Secretaries of shall make and issue to one of His Majesty’s 

principal Secretaries of State for the time being, 

and that it shall and may be lawful to and for His Majesty, his heir 

and successors, fi-om time to time, as they shall think necessary, to 

signify to the said Company, under his or their sign manual, his or 

their disapprobation and disallowance of all such rules, ordinances and 

regulations ; 

and that from and immediately after the time that such dis- 
approbation shall be duly registered and published in the said Supreme 
Court of Judicature at Fort William in Bengal all such rules, ordinan- 
ces, and regulations shall be null and void ; 

but in case His Majesty, his heirs and successors, shall not, with, 
in the space of two years from the making of such rules, ordinances 
and regulations, signify his or their disapprobation or disallowance 
thereof as aforesaid, that then, and in that case, all such rules, 
ordinances and regulations shall be valid and effectual and have 
full force. (1) 

38. [Eep.] 

39. And * * * if any Governor-General, President or Governor 

or Council of any of the said Company’s princi- 

If the Governor- pal or other settlements in India, or the Chief 

General, President, Justice or any of the Judges of the said 
etc., commit offence . t , -j 

the same may be Supreme Court of Judicature to be by tlie said 

tried and determin- New Charter established or of any otlier Court in 
ed in the Court 

of King’s Bench i'oy of the said united Company s settlements, or 
any other person, or persons who now are .or ■ 
heretofore have been employed by or in the capacity or who have or 
claim or heretofore have had or claimed any power or authority or 
jurisdiction by or from the said united Company, or any of His 
Majesty’s subjects residing in India shall commit any offen ce against 

(1) Sec. 37 ought perhaps' to have been repealed along with 8. 36. 
'Apparently superseded by 24 and 25 Viet. 67, S. 21. 
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tin’s Act or slisll linve been or slinll be guilty of nny crime, misdc 
meanour or offence committed figainst nny of His Majesty’s subjects or 
nny of the inhabitants of India, within their respective jurisdiction all 
such crimes, offences and misdemeanours may be respectively enquired 
of. heard, tried and determined in His Majesty's Court of King’s Bench; 

and all such persons so offending, and not having been before 
tried for the same offence in India shall on connection, in any such 
case ns is not otherwise specially provided for by this Act be liable to 
such fine or corporal punishment as the said Court shall think fit, and 
moreover shall be liable, at the discretion of the said Court to be 


adjudged to be incapable of serving the said united Company in an 
office, civil or military ; 

and all and every such crimes, offence and misdemeanours as afore- 
said may be alleged to be committed, and may be laid, enquired of and 
tried, in the county of ^liddlesex. 

40(1). And whereas the provision made by former laws for the 


Mannar of proce- 
dure in cases of 
indictments and 
informations laid, 
in the King’s Bench 


lieming and determining in England offences 
committed in India have been found ineffectual 
by reason of the difficulty of proving in this 
Kingdom matters done there; 


Be it further enacted by the authority aforesaid, that in all cases 


of indictments or informations laid or exhibited in the said Court of 


King’s Bench for misdemeanours or offences committed in India, it shall 
and may be lawful for His Majesty’s said Court upon motion to be made 
on behalf of the prosecutor or the defendant or defendants ; to award 
a unit or units of mandamus, requiring the Chief Justice and Judges 
of the said Supreme Court of Judicature for the time being, or the 
Judges of the Major's Court at ^ladras, Bombay or Bencoolen, as the 
case may require, Avho are hereby respectively authorised and require 
accordingly, to hold a Court Avith all convenient speed for the examina- 
tion of Avitnesses, and of the agents or Counsel of all or any of the 
parties respectively, and to adjourn from time to time as occasion ma3' 
require ; any such examination as aforesaid shall be then and there 
openly and publicly taken viva mcc in the said Court, upon the respective 
oaths of Avitnesses and the oaths of skilful interpreters, administered 
according to the forms of their several religions ; and shall, by some 
SAVorn officer of such Court, be reduced into one or more Avriting or 

1. Ss. 40-45 extended by 22 and 23 Viet., C. 21, S. IG, Bee Ohitty’S 
Statutes. Tit. Evidence ; Taylor on Evidence, Ed. 9, § 500. 
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writings on parchment in case any duplicate or duplicates should be 
required by or in behalf of the any parties interested, and shall be sent 
to His Sfajesty, in his Court of King’s Bench closed up and under the 
seals of two or more of the Judges of the said Court and one or more 
of the said Judges shall deliver the same to the agent or agents of the 
party or parties requiring the same ; which said agent or agents (or 
in case of his or their death, the person into whose hands the same 
shall come), shall deliver the same from the hands of one or more of 
the Judges of such Court in India (or, if such agent be dead, in what 
manner the same came into his hands) ; and that the same has not 
been opened or altered since he so received it (which said oath such 
clerk in Court is hereby authorised and required to administer) ; 

and such depositions, being duly taken and returned according to 
the true intent and meaning of this Act, shall be allowed and read, and 
shall be deemed as good and competent evidence as if such crimes or 
misdemeanours as aforesaid in His Majesty’s said Court of King’s 
Bench any law or usage to the contrary notwithstanding; and all 
parties concerned shall be entitled to take copies of such depositions at 
their own costs and charges. 


41. And in case the said Chief Justice or Judges of the said 

Supreme Court of Judicature, or any of them 
tbKorconfmitS tl'e time being, shall commit any offence 

by the Chief Justices against this Act, or be guilty of any corrupt 

deter^tae^a b^ the practice or other crime, offence, or misdemeanour 
Court of King’s in the execution of their respective offices, it 
shall and may be lawful for His Majesty’s 
said Court of King's Bench in England, upon an information or indict- 
ment laid or exhibited in the said Court for such crime, offence or mis- 
demeanour, upon motion to be made in the said Court to award 
such writ or wits of iltandamus as aforesaid, requiring the 
Governor-General and Council of the said United Company’s Settlement 
at Eort William aforesaid, who are hereby respectively authorised and 


required accordingly, to assemble themselves in a reasonable time, and 
to cause all such proceedings to be had and made as are hereinbefore 
respectively directed and prescribed concerning the examination of 
witnesses ; and such examination so taken shall be returned and 
proceeded upon in the same manner in all respects as if the several 
directions hereinbefore prescribed and enacted in that behalf were 


again repeated. 

9 
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IX 


The British terri- 
tories in India to 
remain under the 
government of the 
Company till 30th 
April, 1854 


11 

THE GOVERNMENT OF INDIA AGT, 1833 (i) 

(3 & 4, Will, 4, 0. 85) 

AN Act for EFFECTING AN ARRANGEMENT WITH THE EAST INDIA 

Company and for the better government of His Majesty’s 

INDIAN TERRITORIES, TILL THE THIRTIETH DAY OF APHID ONE THOU- 
SAND EIGHT HUNDRED AND FIFTY-FOUR. 

[28th August, 1833.] 

[PreamblB recites 53 Geo- 3,G. 155, and the consent of the “ United 
Com;pany of Merchants of England trading to the East Indies ” to place 
their rights and property at the disposal of Pa7-liament.'] 

1. The territorial acquisitions and revenues mentioned or referred 
to in the said Act at the fifty-third year of his 
late Majesty King George the third, together 
with the port and island of Bombay and all 
other territories now in the possesMon and under 
the government of the said Company except the 
island of St, Helena, sliall remain and continue 
under such management until tlie thirtieth day of April one thousand 
eight hundred and fifty-fonr; 

and all the lands and hereditamentsi revenuesi rents, and profits 
Real and personal Company, and all tlie stores, merch- 

andise, chattels, monies, debts, and real and per- 
sonal estate whatsoever, except the said island of 
St. Helena and the stores and property thereon 
hereinafter mentioned, subject to the debts and 
liabilites now affecting the same resirectively, and the benefits of all 
contracts, covenants, and engagements, and all rights to fines, penal- 
ties, and forfeitures, and other emoliuneiils whatsoever, which the said 
Company shall be seized or possessed of or entitled unto on tlie said 
twenty-second day of April one thousand eight hundred and thirty 
four, shall remain and be vested in, and be held, received, and exercised 
respectively accordingly to the natme and quality, estate and interest, of 
and in the name respectively by the said Company, in trust for His 

(1). The provisions of this statute except Ss. 81 to 86 may not be 
afieoted by legislation in India— See 24, 25 and Viet., O. 7, S. and 3 & 33 
Viot., 0. 98, S. 3. For digest and notes — See llbert’s Government of 
India, pp, 299-355. 


property of the Com- 
pany to be held in 
trust for the crown, 
for the service of 
India 
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Majesty, liis heirs and successors, for tlie sornco of tiie government of 
India, discharged of all claims of the said Company to any profit or 
advantage therefrom to their own nse, escepfthe dividend on their 
capital stock secured to them as hereinafter is mentioned, subject to 
such powers and authorities for the superintendence, direction and 
control over the acts, operations, and concerns of the said Company as 
have been already made or provided by any Act or Acts of Parliament 
in that behalf, or are made or provided by this Act. 


2, * ’ * * all and singular the privileges, franchises, abilities, 
All privileges, po- capacities, powers, authorities, whether military 
wers etc., granted or civil, rights, remedies, methods of suits, penal- 
155,^^for ^ the ^term forfeitures, disabilities, provisions, matters, 

thereby limited ; and things whatsoever gi-anted to or continued 
in the said United Company by the said Act of tlie lift}' tliird year of 
King George the Third for and during the term limited by the said Act 
and all other enactments, provisions, matters and things contained in 
the said Act, or in any other Act or Acts whatsoever which are 
limited or may be construed to be limited, to continue for and during 
the term granted to the said Company by the said Act of the fifty 
third 3"ear of King George the Third, so far as the same or any of 
them are in force, and not repealed by or 
repugnant to the enactments hereinafter con- 
tained, and all powers of alienation and dis- 
position, rights, franchises, and immunities, 
which the said United Company now have, shall 
continue and be in force, and may be exercised and enjoyed, as against 
all persons whomsoever, subject to the superintendence, direction and 
control mentioned until the thirtieth day of April one thousand eight 
hundred and fifty-four. 

3 to 18. [Eep. 37 and 38- Viet., G. 35 (S. L. R.)]- 

19 [Eep. 53 and 54 Viet., C. 33 (S. L. B.)]. 

20 to 24. [Eep. 38 Vict.,C. 35 (S. L. E.)], 

25 ....the said Board shall have and be invested with 

The Board of full power and authority to superintend, direct 

Commissioners to and control all acts, operations, and concerns of 
control all acts of .... • fn 

the Company con- the said Company-, winch in any wise reiato to 

earning India etc. concern the government or revenue of the said 

territories or the property- hereby vested in the said Company in trust 


as also all rights 
and immunities of 
the Company, to be 
in force till 30th 
April, 1854 subject 
to control 
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as aforesaicl and all grants of sixlaries, gratuities and allowances and 
all otlier payments and charges whatever out of or upon the said 
revenues and property respectively except as hereinafter is mentioned. 
26 to 35. [Rep. 37 and 38 Viet.. C. 35 (S. L. E.)]. 


Ill 

THE GOVEENMENT OE INDIA ACT, 1858 W 


(21 and 22 Viet., 0. 106) 

AN Act foe the better Government op India. 
[2ND August, 1858]. 


IG and 17 Viet. 
0. 95 


■Whereas by the Government of India Act, 1858, the territories in 
the possesbiou and under tlie Government of the 
East India Company were continued under such 
Government, in trust for Her Majesty, until 
Parliament should otherwise provide, subject to .the provisions of that 
Act, and of other Acts of Parliament, and the property and riglits in 
the said Act referred to are held by the said Company in trust for Her 
Majesty for the purpose of lire said Government : 

And whereas it is expedient that the said territories should be 
governed by and in the name of Her Majesty * » * * 

Transfer of the Government of India to her Majesty. 


1. The Government of the territories now in the possession or 

under the Government of the East India Com- 
Torritorics under . , „ 

the Government of ^^^^d all powers m relation to Government 

the Bast IndiaCom- vested in, or exercised by, the said Company in 

pany to be vested . . , ,, 

in Her Majesty trust for Her Majesty, shall cense to be vested 

ill, or exercised by, the said Company ; 

And all territories in the possession or under tlie Government of 


and powers to bo 
exercised in her 
name 


the said Company, and all rights vested in or 
which if this Act had not been passed might 
have been exercised by the said Company in 
relation to any territories, shall become vested 


in Her Majesty, and be exercised in her name ; 


(1). The provisions of this Statute cannot bo affected by legislation 
in India — secs. 24 and 25, Viet., c. 67, s. 22. For digest and notes, see 
Ilbert’s Government of India, pp, 309-313. 
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And for the purposes of this Act India shall mean the temtories 
vested in Her Majesty as aforesaid, and all territories which may be- 
come vested in Her Majesty by virtue of any such rights as aforesaid. 


India to be gover- 
ned by and in the 
name of Her Majes- 
ty, &c. 


2. India shall be governed by and in the 
name of Her Majesty ; 


And all rights in relation to any territories which might have been 
exercised by the said Company if this Act had not been passed shall 
and may be exercised by and in the name of Her Majesty as 
rights incidental to ihe Government of India ; 


And all the territorial and other revenues of or arising in India 
and all tributes and other payments in respect of any territories 
which would have been receivable by or in the name of the said Com- 
pany if this Act had not been passed sliall be received for and in the 
name of Her Majesty, and shall be applied and disposed of for the. 
purposes of the Government of India alone, subject to the provisions of 
this Acti 

Save as herein otherwise provided, one of Her Majesty’s Princi- 
pal Secretaries of State shall have and perform 

to^exerctse °p(WBrs powers and duties in any- 

now exercised by wise relating to the Government or revenues of 
the Company, &c. ^11 such or the like powers over all 

ollicers appointed or continued under this Act, as might or should 
have been exercised or performed by the East India Company, or by 
the Court of Directors or Court or Proprietors of the said Company, 
either alone or by the direction or with the sanction or approbation of 
the Commissioners for the Affairs of India in relation to sucli 
government or revenues, aud the officers and servants of the said 
Company respectively, and all such poAvers as might have been exercised 
by the said Commissioners alone ; 

And any warr.ant or Avriting under Her Majesty’s Eoyal Sign 
Manual AA-hich by the Government of India Act. 
1854 (1), or otherwise, is required to be counter- 
signed by the President of the Commissioners for 
the Affairs of India, shall in lieu of being so 

(1). S- 1 of the Government of India Act,. 1854 (17 & IS 
Avhich contained the provision referred to, Avas repealed as to U. Ki by 
& 56 Viot.,C. 19 (S. L. E.). 


Counter-signing 
of Avarrants,17 &;18 
Viet., 0. 77 
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countersigned be countersigned by one of Her Majesty’s Principal 
Secretaries of State. » » * 

4. <5 ® o any four of Her Majesty’s Principal Secretaries of 
F otr r Principal State for tire time being, and any four of the 

and four Hnder Secretaries for the time being to Her 

Secretarrcs of State _ . ° 

may sit as members Majesty’s Principal Secretaires of State, may sit 

m the House of members of tire House of Commons ; 

Ootnmons 

But not more than four such Principal Secretaries and not more 
than four such Under Secretaries shall sit as members of the House of 


Commons at the same time- 


5. [Bep, 41 and 42 Viet., C. 79 (S. L. R.)](l) 


6. In case Her Jlajesty be pleased to appoint a fifth Principal 


Salaries of one 
Secretary of State 
and his Under 
Seorctarres to bo 
paid out of the 
revenues of India 


Secretary of State, there shall be paid out of tire 
revenues of India to such Principal Secretary of 
State and to his Under Secretaries respectively 
the like yearly salaries as rrray for the time being 
be paid to any other of such Secretaries of State 
and his Under Secretaries respectively- 


COUNOIE. OP INDIA 


7. For purposes of this Act a Council shall be established, to 
Counoil of India consist of fifteen inemberb, and to be styled the 
establiebcd. Courrcil of India ; 


And licucefoi til the Council of India now bearing that name shall 
be styled the Council of the Governor-General of India. 

8. [Bep. 41 & 42 Viet-, G. 79 (S. L. E.).] 

9. [Rep. 56 & 56 Viet-, C. 19 (S- L. E.) ] 


10. The major part of the per sons to be elected by the Court of 
The major part of of the persons to 


be first appointed by Her Majesty after the 
pas.siiig of this Act to be member, s of the Council, 
shall be persons who sball have served or resided 
in India for ten years at the least, and (excepting 
in the case of late and present Directors and Ofiicers on the Home 
ebtahlislniieiit of the East India Company who shall have so served or 


the Counoil to be 
persons who shall 
have served or resi- 
ded ten years in 
India, &c. 


{Ih There appears to be a mistake in this oonneotion in the Statutes 
revised in which 38 and 39 Viot., C. 66 (S. U. E.) is cited as the repealing 
enactment. 
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resided), sliall not have last left India more than ten years next preced- 
ing the date of their appointment; 

And no person other than a person so qualified shall be appointed 
or elected to fill any vacancy in the Council unless at the time of the 
appointment or election nine at the least of the continuing members of 
the Council be persons qualified as aforesaid. 


11. Every member of the Council appointed or elected under 

Tenure of office office during good 

of Members of the behaviour; 

Council 

\ 

Provided that it shall be lawful for Her Majesty to remove 
any such member from his office upon an address of both Houses of 
Parliament. 


12. No member of the Council appointed or elected under this 


Members of Coun- 
cil not to sit in Par- 
liament 


Act shall be capable of sitting or voting in 
Parliament. 


13. There shall be paid to each member of the Council the 
Salaries of lilem- salary of one thousand two hundred 

bers of Council pounds out of the revenues of India. 


14. [Kep. 32 & 33 Viet., C. S7. s. 5.] 


15. The Secretaries and other officers and servants on the Home 
Establishment of establishment of the said Company and on the 


the Secretary of 
State in Council 

ment of this Act, 
establishment of the 


establishment of the Commissioners for tli^ 
Affairs of India, immediately after the conmienbe- 
shall on such commencement be and form the 
Secretary of State in Council; 

And the Secretary of State shall with all convenient speed make 
such arrangement of the said establishments, and such reductions 
therein, as may seem to him consistent with the due conduct of the 
public business, and shall within six months after the coinmencemeDt 
of this Act submit a scheme for the permanent establishment to Her 
Majesty in Council. 


And it shall be la'wful for Her Majesty, by the advice of Her 
Privy Council, upon consideration of such scheme, to fix and declare 
what shall constitute and be the establishment of the Secretary of 
State in Council, and what salaries shall be paid to the persons on the 
establishment; 



THE GOVERNMENT OP INDIA ACT, 1858 


And the Order of Her Mojestj* in Council shall be laid before both 
Hoiifees of Parliament within fourteen days after (he making thereof, 
provided Parliament be then sitting, or otherwise within fourteen days 


after the next meeting thereof ; 

And after such establishment has been formed by such Order in 
Council, no addition of persons shall be made to such establishment, 


nor any addition made to the salaries authoriijed by such Order, 
except by a similar Order in Council, to be laid in like manner before 
both Houses of Parliament. 


16. After the first formation of the establishment it shall be 


Removal of offi- 
cers and supply of 
vacancies in the 
establisment 


lawful for the Secretary of State in Council 
to remove any officer or servant belonging 
thereto, and also to make all appointments and 
promotions to and in such establishment : 


Provided, that the Order of Her Majesty in Council of the twenty- 
first day of Maj’, one thousand eight hundred and fifty-five, or siicli 
other regulation as may be from time to time established by 
Her Majesty for examinations, certificates, probation, or other 
tests of fitness in relation to appointments to junior situations 
in the Civil Service, shall apply to such appointments on the said 
establishment. 

17. [Rep. 41 and 42 Viet., C. 79 (S. L. R.).] 

18. It shall be lawful for Her Majesty by warrant countersigned 
as aforesaid to gi-ant to any such Secretary, officer or servant as 
aforesaid, retained on such last-mentioned establishment, such compen- 
s.ation, superannuation, or retiring allowance on his ceasing to hold office 
as might have been granted to him if this Act had not been passed ; 

And the transfer of any person to the service of the Secretary of 
State in Council shall be deemed to be a continuance of his previous 
appointment or employment, and slmll not prejudice any claims which 
he might have had in respect of lengUi of Ber^^ce if his service under 
the said Company or Commissioners had continued ; and it shall be 
4 & 5 Will 4, C. 24. kiwful for Her Majesty, by warrant countersign- 

ed as aforesaid, to grant to any Secretary, 
officer or servant appointed on the said establishment after the first 
formation thereof, such compensation, superannuation, or retiring 
allowance as, under the Superannuation Act, 1834, or any other Act 
for the time being in force, concerning superannuations and other 
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allowances to persons having held civil offices in the public service, 
maj" be granted to persons appointed on the establishment of one of 
Her Majestj^’s Principal Secretaries of State. 

Duties and Procedure op the Council 

19. The Council shall, under the direction of the Secretary of 

State, and subject to the provisions of this Act 
Counoir &o°^ conduct the business transacted in the United 

Kingdom in relation to the Government of India 
and the correspondence with India. 

But every order or communication sent to India shall be signed 
by one of the Principal Secretaries of State ; 

And, save as expressly provided by this Act, every order in the 
United Kingdom in relation to the Government of India under this 
Act shall be signed by such Secretary of State ; 

And all despatches from Governments and Presidencies in India, 
and other despatches from India, which if this Act had not been 
passed should have been addressed to the Court of Directors or to 
their Secret Committee, shall be addressed to such Secretary of State, 

20. It shall be lawful for the Secretary of State to divide the 
Secretary of State Council into Committees for the more conveni- 

to divide the ent transcation of business, and from time to 

Council into Com- re-arrange such Committees, and to 

mittees, a n a to ° ’ 

regulate the trans- direct what departments of the business in re- 
action of business lation to the Government of India under this 
Act shall be under such Committees respectively, and generallj'^ to 
direct the manner in which all such business shall be transacted. 

President and 21. The Secretary of State shall be tbe 

the^'^ound™* President of the Council, with power to vote ; 

And it shall be lawful for such Secretary of State in Council to 
appoint from time to time any member of such Council to be Vice- 
President thereof ; 

And any such Vice-President may at any time be removed by the 
Seeret.ary of State. 

22. All powers by this Act required to be exercised by tbe Secre- 
tary of State in Council, and all powers of the 
Meeting of the Council, shall and may be exercised at meetings 
Council such Council, at which not less than five 

members shall be present ; 
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And a1 overy inerting tlie Secrotary of State, or in his absence 
the Vice-President, if present, shall preside ; and in the absence of the' 
Secretary of Stale and Vice-President, one of the ineinber.s of 
the Council present shall be chosen by the members present to pre- 
side at the meeting : 

And such Coimcil may act nolwitlistanding any vacancy therein. 

Meeting.s of the Council sliall be convened and held -n-hen and as 
the Secretary of State sliall from time to time direct : 

Provided tliat one sncli meeting at least be held in every week. 


23. At any meeting of the Council at wbieb the Secretary of 
State lis present, if llieie be a difference of 
inc^t^ngs'^*'° opinion on any rpipstion oilier than the ques- 

tion of the election of a Member of Council, 
or other than any question with legard to which a m.ajorily of (he 
voles nl a meeting is hereinafter deel.aied to he necp.ssary, the deter- 
mination of the Secretary of Stale shall be final ; 

And in case of an equality of votes at any meeting of I lie 
Council, the Secretary of State, if present and in his absence the 
Vice-President, or presiding member, shall have a casting vote ; 

And all acts done at any meeting of the Council in the absence of 
the Secretary of State, except the election of a Member of the 
Council, shall require the sanction or appioval in writing of the 
Secretary of State ; 

And in case of diifereiice of opinion on any question decided at 
any meeting, the Secretary of State may leqiiire that his opinion and 
the reasons for the same be entered in tbe mTOntes of tVie pTOceedings, 
.and any iMeniber of the Council who may have been present at the 
meeting nmy require tiiat his opinion, and any leasons for the .same 
that he may have stated at the meeting, he enteied in like manner. 


24. Every older or conununicalkm pioposed to be sent to India, 
and every older proposed to he made in the 
United Kingdom by the Secretary of State 
under this Act, slmll, unless the same has been 
siibinilted to a meeting of the Council, be 
placed in the Council i oom for the pei nsal of 
all members of the Council during seven dat's before tlie sending or 
making thereof, except in the eases heieinafter prornded; 

And it shall be lawiul for any member of the Council to record in 

c* 


Orders, &c., to be 
open to the perusal 
of Members of Coun- 
cil who maj' record 
their opinions 
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a minnto hook to bo kept for that p^Tl•po^e, liiq opinion with lespecl to 
each fsuch order or communication, and a copy of eveiy opinion so 
recorded slinll be sent foitliwitli to the Secietary of State. 

25. If a majority of the Council record as aforesaid their 

Secretary of State opinions against any act proposed to be done 

acting against the (he Secrctaiy of State shall, if he do not defer 

opinions of the , .1 . - . . . 

majority to record opinions of tile majority, lecord his 

his reasons 1 easons for acting in opposition thereto. 

26. Provided that where it appeals to the Secretary of State 

that dp■^pntch of any communication, or the 

Provision for n,(ihii,n of any ordei, not being an order 
cases of urgency. - , . , . 

for which a majoiity of the votes at a 

meeting is hereby made necpssarj-, is urgently reqiiiied. the communi- 
cation may be sent or order given notwithstanding the same may not 
have been submitted to a meeting of the Council or deposited for seven 
days as afoiesaid, the urgent reasons for sending or making the same 
being recorded by the Seciotary of State, add notice thereof being 
given to every membor of (he Council, except in the cases hereinafter 
mentioned. 

27. Provided ahu, that any order, not being an order for which 

a majoiitj’ of votes at a meeting is hereby made 

Orders now sent iieces'-ary, which might, if thi.s Act had not been 

through Secret Com- pns(,pd have been sent by the Commissioners for 

by Secretary of State the Affaiis of India, tlirough the Seciet Com- 

withoutcoramunica- uilttee of the Court of Direcrois to Governments 
tion with the Council 

01 Presidencies in India, or to the officeis or 
'servants of the said Company, may, after tlie ooininencenient of this 
Act , he sent to such Governments or Piesidencies, or to any officer or 
seivniit in India, by tlie Secietary of State without having been 
submitted to a meeting, or deposited for tlie perusal of the meinbeis of 
the Council, and without the leasons being lecoidcd. 01 notice thereof 
given as afoipsaiil. 

28. Any despatclies to Great Britain which might, if this Act 

had not been passed, have been addressed to the 

As to communi- Secret Committee of the Com t of Diiectors, may 

pSs° W InSr be marked “ secret ” by the authorities sending 

the same; 

And sncli despatches shall not be coinmmiicated to the Members of 
the Council, unless the Secretary of State shall so think fit and diiect. 
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APPOINTaiENTS AND PATBONAGE 
20. The appointments of Governor-General of India* * *and 
Governor.s of Pre.sklencies in India now made by 
boSde ty o^with Directoivs with tlie approbation of 

the approbation of Her Jlajesty, and the appointments of Advocate- 
Her Majesty General for the several Presidencies now made 

with tlie approbation of the Commissioners for the Affairs of India, 
shall be made by Her Majesty by warrant under Her Itoyal Sign Manual; 

The appointment of the Lieutenant-Governors of provinces or 
territories shall be made by the Goveruor-General of India, subject to 
the approbation of Her ^Majesty ; and all such appointments shall 
be subject to the qualifications now by law affecting such offices 
respectivelj'. 


30. All appointments to offices, commands and employments in 


Appointments now 
made in India to 
continue to bo made 
there 


India, all promotions, wliich by law, or under 
any regulations, usage or custom, are now made 
by any authority in India, shall continue to be 
made in India by the like authority, and subject 


to the qualifications, conditions, and restrictions now affecting such 


appointments respectively ; 


But the Secretary of State in Council, witli the concurrence of a 
majority of inember.s present at a meeting, shall 
tary°"of^ Stafc^'^Tn power to make regulations for the 

Council as to division .and distiibution of patronage and 
ill powor of nomination among the several authori- 

ties in India, and the like power of restoring to 
their stations, offices, or empIoymciUs, officers, and servants suspended 
or removed by any authority in India, ns might liave been exercised 
by Ihc said Court of Directors, with Ihe approbation of (lie Commis- 
sioners lor tlie Alfaiis of India, if this Act had not been passed. 

31. [Hep. 41 and 42 Viet., C. 79 (S. L. II.).] 

32. * * * * Eegulations shall be made by the Secretary of State 

in Council, with tlie advice and assistance of the 

Secretary of State Commissioners for the time heine: actin" in 
m Council to make ® 

regulations for the execution of Her Majesty s Order in Council of 

SiStotha Civil thousand eiglit hundred 

Service of India hfty-five for regulating the admission of 

persons (o the Civil Service of tlie Crown, for 
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admitting all persons being natural boin subjects of Hei ilajesty (and 
of such age and qualification as may be pi escribed in this behalf) who 
may be desii ous of becondng candidates f oi appointment to I he Civil 
Sei’vice of India to be examined as candidates accordingly, and f oi pre- 
scribing the blanches of knowledge in wliicii sucii candidates shall be 
examined, and generally foi legulating and conducting such examina- 
tions, undei the supeiintendence of the said last mentioned Commi-'sion- 
eisor of the peison for the time being entrusted witli tlie canying out 
of such legulations as may be, fiom time to time, established by llei 
Majesty for examination, ceitificate, oi othei test of fitness in lelatioii 
to appointments to junior situations in tlie Civil Seivice of the Ctown ; 

And the candidates who may be ceitified by the said Commission- 
ois or othei peisons as aforesaid, to be entitled under such legulations 
shall be lecominemled fot appointment accoiding to tlie older of tlieii 
pioficiency as shown bj such examinations ; 

And such peisons only as shall have been so ceitified as nfoiesaiil 
shall be appointed oi admitted to the Civil Sei vice of India by the 
Secretary of State in Council : 

Piovided ahvajs, that all legulations to be made by the said 
Secietary of State in Council undei this Act 
shall be laid before Pailiameiit vitliin fouiteoii 
days aftei the making theieof, if Parliaiiieiit he 
sitting, and if Pailianienl he not silting llieii. 
within fouileeii days al'lei the next meeting theieof. 


Eegulations made 
by Secretary of 
State to bo laid be- 
fore Parliaracut 


33. All appoiiitiiieiits to cadetships, naval and niililaty. and 

Other appoint- admissions to sei\ico not heieiii oflienvisc. 

ments and admis- piovided foi, siiall he vested in Ilei Majesty ; 

vested in*°Her''^Mr poisons to he from time 

icsty to lime lecoimncnded foi fdth cadetships and 

service shall be submitted to llei Majesty by the Secietaiy of State. 

34. " * * 


Eegulations shall be made foi admitting any 
persons being natural bom subjects of Her 
Majesty (and of sucli age and qualifications os 
may be piesciibed in this behalf) who may be 
desii OHS of becoming candidates i'oi cadelsliip*' 
in the eiigiiieeis and in the aiHlleiy, to be 
examined as candidates accordingly, and for 
prescribing tlie branches of knowledge in wliich such candidates shall 


Regulations to be 
made for admitting 
persons to be cx- 
arained for cadet- 
ships in Engineers 
and Artillery 
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Not less tliau 
one-tenth of persons 
recommended £ o r 
military cadetships 
to bo selected from 
sons of persons who 
have served inindia 


Nominations for 
cadetship to bo 
made by Secretary 
of State and 
Sfombors of Council 


be examined, and generally' for regulating and conducting such 
oxaiuinations. 

35. Not less than one-tenth of the whole number of persons to 
be recommended in any year for military cadet- 
ships (other thiui cadetships in tlie engineers 
and artillery) shall be selected according to such 
regulations as the Secretary of State in Coun- 
cil may from time to time make in this behalf 
from among the sons of persons who have ser- 
ved in India in the military or civil services of Her Jlajesty or of the 
East India Company 1. 

.36. Except as aforesaid, all pprson.s to be recommended for mili- 
tary cadetships shall he nominated by the Secre- 
tary of St.ate and Members of Council, so that out 
of seventeen nominations the Secretary of St.ate 
shall have two and each Member of Council 
shall have cue •. 

But no persons so nominated shall be recommended unless the 
nomination be approved of by the Secretai y of State in Council. 

37. Save as hereinbefore provided, all powers of making regu- 
lations in relation to appointments and admissions 
to service and other matters connected tlierewitli, 
aiul of altering or revokirig such regulations, 
which, if tills Act had not been passed, might 

have been exercised by (he Court of Directors or Commissioners for 
the Affairs of India , may be exorciseil liy the Secretary of State in 
Council ; 

And all regulations in force at the lime of the cumineiicement 
of this xVet in relation to (lie matters aforesaid shall remain in force, 
suhieot ncvcribeless to alteration or revocation by the Secretary of State 
in Council as aforesaid. 

38. Any writing under the lloyal Sign Manual, renewing or 
dismissing any person holding any office, em- 
ployment, or commission, civil or military, in 
India, of which, if this Act had not been passed, 
a cop3' would have been reipiired to he transmit- 

ted or delivered within eigljt days after being 
signed by ller ^lajesiy to the chairman or deputy chairman of the 


Ecgulalious as to 
appointments and 
admissions to 
scrricc 


Removal of officer 
by Her Majesty to 
be communicated to 
Secretary of Stale 
ill Council 


1 But see further 22 and 23 Viet., C. 41. 
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Com t oi’ Direct ors shall, in lieu thereof, be cominunicated within the 
time ai'oichaid to the Secretaiy of State in Council. 

Transfeb of Property 


39. xVll lands and heieditaments, monies, stoics, goods, chattel 
and other leal and personal estate of the said 
Company, snbiect to tlie debts and liabilities 
affecting the -^ame lespectivelj-, and tlie benefit 
of all contract'., covenants and engagements, and 
all lights to fines, penalties, and forfeitures, and 
all other emoluments, wliich the said Company 
shall he seized or possessed of, or entitled to, at the time of the coni- 


Eeal and personal 
property of the 
Company to vest in 
Her Majesty for the 
purposes of the 
Government of 

India 


inenceinent of this Act, except tlie capital stock of the said Company 
and the dividend theieon. shall become vested in Her Majesty, to he 


applied and disposed of, subject to the jirovisioiis of this Act, for the 
purposes of the (ioveininent of India. 


40. Tlie Secretary of State in Council, with the concurrence of a 


Powers to sell 
and purchase, and 
to enter into con- 
tracts, vested in 
Secretary of State 
in Council, &c. 


majoiity of votes at a meeting, shall have full 
powei to sell and dispose of all real and personal 
estate whatsoever for the time being vested in 
Her Majesty under this Act, as may be thought 
fit, or to raise money on any such leal estate by 
way of mortgage, and make the proper assiiiaiices 


for thal pm pose, and Ui pin chase and accpiiro any land or hereditaments 


01 any iiitcicst^ therein, stores, goods, ehallcls and otlier pioperty, and to 
ciitci into any oonlractb whatsoever, as may he thought fit for the 


piirpo'-es of this Act ; 


.\.iid all projierty so ac(|uiied shall vest in Hci Majesty for the 
service of the (loverinnent of India : and any conveyance or assurance 
of OI concerning any ical estate io be made by the authority of the 
Secrclaiy of Slate in Council may be made under the hands and seal 
of three Members of the Council. 


REVENUES 


41. The expenditure of the levenues of India, both in India and 


Expenditure of 
revenues of India 
subject to control 
of Secretary of 
State in Council 


elsewhere, shall he subject to the control of the 
Secretary of State in Council: 

And no giant or appropriation of any part 
of fucli revenues, or of any other property 
coming into the pos.ses.sion of the Secretary of 
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E si s t i n g and 
future debts and lia- 
bilities of tlie 
Company and ex- 
penses to be charg- 
ed on revenues of 
India 


State in Council by virtue of this Act, shall be made without the con- 
cnnence of a jiiajority of voles at a meeting of the Councih 

42. * * * * all the bond, debenture and other debt of the said 

Company in Great Britain, and all the territorial 
debt and all other debts of the said Company, 
and all biniis of money, costs, charges, and ex- 
penses, which if this Act had not been passed 
would after the time appointed for the com- 
mencement thereof have been payable Iiy llie 
said Company out of the revenues of India, in respect or by reason of 
any tre.aties, covenants, eontraets, grants, or liabilities then existing 
and all expenses, debts and liabilities which after the commence- 
ment of this Act shall he lawfidly contracteil and incurred on account 
of the Government of India, and all payments under this Act, shall be 
charged and chargeable upon the revenues of India alone, as the same 
woiUd have been if tin’s Act had not been passed, and such expenses, 
debts and liabilities lawfully contracted and incurred by the said 
Company ; and such revenues shall not be applied to any other purpose 
whatsoever ; 

And all other monies vested in or arising or acciming from pro- 
perty or rights vested in Her Majesty under this Act, or to be received 
or disposed of by the Council under this Act, shall be applied in aid of 
such revenues * ® 

455. Such part of the revenues of India as shall be from time to 
time remitted to Great Britain, and all monies of 
the said Company in tiieir treasury or under the 
care of tlieir casliier, and all other monies in 
Great Britain of the said Company, or which 
would have been received by them in Great 
Britain if this Act had not been passed, and all 
monies ariBing or accruing in Great Britain from any property or rights 
vested in Her Majesty by this Act, or from the sale or disposition 
thereof, shall be paid to the Secretary of State in Council, to be applied 
for the purposes of this Act ; 

And all such monies, except as hereinafter otherwise provided, 
shall be paid into the Bank of England, to the credit of an account to 
be opened by tUe Governor and Company of the Bank of England, to be 
intituled " The Acconnl of the Secretary of State in Council of India ”• ' 


Revenues remit- 
ted to Great Britain 
and monies arising 
in Great Britain, to 
be paid to Secretary 
of State in Couircil, 
&c. 
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And nil monies lo lie placndfo tlie cicdit of mtcIi aecomit under 
this Act shall be paid out upon diafts ni oidcis signed hv tliree 
Meinbci s oi Council and connleisigned by the Fccielaij of Slate oi 
one of hib Undei Secietaiies ; and such account shall be a public 
account : 

Punided alwajs, that the Sccietaiy of State in Council may cause 
to he kept fioni time to time, undei the caie of theii caphiei. in an 
account to he kept at the Bank of England, f-nch sum oi sums of inone^ 
as they may deem necessaiy foi the payments uom- made out of monm 
nndei the caie of the rashiei of the said Company. 

44. [Bep. 41 and 42 Viet., C. 79 (S. L. 11.).] 
iD, Tlieie sJiall he laised in the books of the Go\einoi and Com- 
pany of the B.ank of England such accounts as 
Stock accounts to may be necessaiy in lespecl of .anj stock oi 

be opened at the v,tocks of Government annuities ; and all such 

accounts lespeclivelj shall be intituled ‘‘Tlie 
stock account of the Secietavy of State in Council of India and 
evpiy such account shall be a public account. 

4G. [Rep. 41 and 42 Vict., C. 79 (S. L. 11.).] 

47. The Secietary of State in Council, by letlei of nttonie,'!. 

eseciited by tliiee Menibeis of tlie Council and 
countei signed by the Secietaiy of Slate oi one 
of his Undei Secietaue®, may anthoiuc all ni 
any^ of the cashieis of tlie Bank oi England lu 
sell and transfer all oi any pait of the stock oi 
stocks standing, oi that may theieaftei stand in the hooks of tlie 
said Bank to the seveial accounts oi the Secietaiy ol State in Council, 
and to pm chase and .accept stock on the said accounts, and to receiie 
the dividends due and to become due on the seveial slocks standing or 
tliat may theieaftei si.ind on the said accounts, and by any writing 
signed by tliiee niembeisof the Council and countersigned as .iforesaid, 
may diiect the application of the monies to lie lecehed in respect of 
such sales and di%'idends. 

But no stock shall be puiclnised oi sold and tiansfeiied by any’ of 
the said cashieis. nnclei the antliority' of such genei.al letter of aftoincy. 
e\cepl upon an oidei in viiting diiected to the said Chief Cashier anil 
Chief Accountant fioin time to time and duly signed and countersigned 
* as afoiesaid. 


Power to grant 
letters o! attorney 
for sale, Ac., of 
stock and leceipt of 
dividends 
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48. All Exchequer Bills, Exchequer bonds, or other Government 
Securities, of ^vhatsaever kind, not liereinbefore 
referred to, which shall be held by the Governor 


Provision as to 
Exchequer bills, 
bonds, and other and Company of the Bank of England in trust for 

securities accmiul of the East India Company at the 

time of the oommencCmenl of this Act shall tlienceforward be held by 
the said Governor andGompany in trust for and on account of the Secre- 
tary of State in Council ; 

And all such securities as afoiesaid, and all such securities as may 
thereafter be lodged with the said Governor and Company by or on 
behalf of the Secretarj' of State in Council, shall and may be disposed 
of and the proceeds thereof applied as may be authorized by order in 
writing signed by three membeis of Council, and countersigned by the 
Secretary of State or one of his Under Secretaries, and directed to the 
said chief Cashier and Chief acountant. 

49. All ])Oweis of issuing bonds, debentures and other securities 

for money in Great Britain wliicli, if this Act 
in J^tramferrod'°'to passed might have been exercised 

Secretary of State by tlie said Company, or the Court of Directors 
in Council, &c. vmder tlie direction and control of tlie Commission- 

A 

ers for the affairs of India, or otlierwisc, shall and maybe exercised by 
the Secretary of State in Council, with the concurrence of a majority 
of votes at a meeting ; 

And sucli securities as mighf have been issued under the seal of 
the said Company shall be issued under the liands of three members 
of the Council, and countersigned by tlie Secretary of State or one of - 
his Under Secretaries. 

50. [Rop. 55 and 56 Viet., C. 19 (S. L. E.)] 

51. The regulations and practice now acted on by the Court of 
Present svstem Directors on the issue of warrants or authorities 

of issuing warrants for the payment of money shall be maintained 
r.o bo continued acted on by the Secretary of State in 

Council of India under this Act until the same be altered by tlie 
authority of Iler ilajesty in Council : 

Provided *■ * * *that warrants or authorities which have liere- 

tofore been signed by tlie two Directors of the East India Company 
shall, after the commeneement of this Act, be signed by three metn- 
hers of tlie Council of India. 

D 



APPENDIX 


xxvi 


52. li .sliall I)P kwCnl for Her Majesty, tjy wariaiil uiifler her 
Hoyal Sign Manual, pounler.signpfl hy thp 
iu'Gro;i\°Britata" ^ Gliancellorof the Exchpqncr, to appoint fioiu lime 
to time a lit person in he Amlitor of the Accomilc 
of the Seeretary of State in Gonncil, and to authorize such auditor to 
appoint and remove from time to time such assistants as may be 
specified in sucli ^varrant, and eveiy such auditor shall hold office 
during good behaviour ; 

And tliere shall be paid to such auditor and assistants out of 
the revenues of India such respective salaries as Her Majesty, by war- 
rant as aforesaid countersigned as aforesaid, may direct ; 

And such Auditor sliall examine and audit the accounts of tlie re- 
ceipt, expenditure, and disposal in Great Britain of all monies, sharps 
and property applicable for the purposes of this Act ; and the Secretary 
of State in Gouncil shall, by the officers and servants of the establishment 
produce and lay before such auditor from time to time all such accounts, 
accompanied by proper vouchers for the support of the same, and sliall 
submit to liis inspection all books, papers, and writings liaving relation 
thereto; 

And such auditor shall liave power to examine all such officers and 
servants in Great Britain of the establishment as he may see fit in 
relation to such accounts, and the receipt, expenditure, or disposal of 
such monies, shares, and property, and for that purpose, by wiiting under 
his hand, to summon liefore him any such officer or servant; 

And such auditor shall report from time to time to the Secretarj' 
of State in Oonncil his approval or disapproval of such accounts, with 
such remarks and observations in relation llwreto as he may flunk fit, 
speciallj' noting any case if tliere shall be, in which it sliall appear to 
him that any money arising out of the revenues of India ha.s been 
appropriated to other purposes than those of Hie Government of India to 
which alone they are declared to be applicah’’^ ; and shall specify in 
detail in his reports all sums of money, sliaies and property which 
ought to be accounted for, and are not brought into account, or have 
not been appropriated, in conformity with the provisions of this Act, 
or have been expended or disposed of without due antliority. and sliall 
also specify any defects, inaccuracies, or iiregidarities, which may 
appear in such accounts, or in the antliorities, voncliers, or documents 
having relation theieto; 
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And all such reports sljall be laid bel'oic both Uoubos o£ Parlia- 
ment by fcuch auditor, together with the account& of the year to 
which tlie same may relate. 

53. The Secretary of State in Council shall, within the first 

, , , , fourteen days during which Parliament may be 

Accounts to be j o j 

annually laid before sitting, next after the first day of May in 
Parliament every year, lay before both Houses of Parlia- 

ment an accouiil for the financial year preceding the last completed 
of the annual produce of the revenues of ludia, distinguishing the 
same under the respective heads thereof, at each of the several 
Presidencies or Governments, and of all the annual receipts and 
disburseineulb at home and abroad on account of the Government of 
India, distinguishing tlie same uiidei the respective heads thereof, 
together with the latest estimate of the same for tlie last financial 
year, and also the amount of tlie debts cliargeable on the revenues of 
India, with the rates of inteiesl they respectively carry, and the 
annual anioiral of such interest, the state of the effects and credits at 
each Presideucy or Governiueut, and in England or elsewhere ap- 
plicable to the purposes of the Government of India, according to the 
latest advices which have been received thereon, and also a list of the 
establishment of tlie Secretary of State in Oouucil, and the salaries 
and allowances payable in respect thereof ; 

And if any new or increased salaries or pensions of fifty pounds 
a year or upwauls have been granted or cieated within a year, the 
particulars thereof shall be sjiecially stated and explained at the foot 
of the account of such year ; 


And such account shall be accompanied by a statement prepared 
from detailed reports from each • Presidency and district in India in 
such form as shall best exhibit tiie moral and material progress and 
condition of India in each such Presidency. 


54. When any order is sent to India directing the actual coin- 
Whou order to mencement of liostilties by Her Majesty’s 


commence hostili- 
ties is scut to India 
the fact to be eoni- 
luunicatcd to Par- 
liament 


forces in India, llie fad of such order having 
been sent shall be coumninicated to both 
Houses of Parliamenl williiii three months 
aftei the sending of such order, if Parliament 
be silting, unless such order slialJ have been in the meantime revoked 
or suspended, and, if Parliament not sitting at the end of such 
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three months, then within one month after the next meeting of 
Parliament. 


55. Except 

Except for repell - 
ing invasion, the 
revenues of India 
not applicable for 
any inilitarj' opera- 
tion beyond the 
frontiers 


for preventing or repelling actual invasion 
of Her Majesty’s Indian possessions, or 
under other sudden and urgent nece.ssity, the 
revenues of India shall not, without the consent 
of both Houses of Parliament, be applicable to 
defrays the expenses of any military operation 
carried on beyond the external frontiers of such 


possessions by Her Majesty’s forces charged upon such revenues. 


EXISTING ESTABLISHMENTS 


56. The Military and Naval Forces of the East India Compauv 
shall be deemed to be the Indian Military and 
Naval Forces of Her Majesty, and shall be 
under the same obligations to serve Her Majesty 
as they would have been under, to serve the said 
Company, and shall be liable to serve within the 
same territorial limits only, for the same terms only, and be entitled to 
the like pay, pensions, allowances, and privileges, and the like advan- 
tages as regards promotion and otherwise, as if they had continued in 
the service of the said Company ; such forces, and all persons hereafter 
enlisting in or entering the same, shall continue and be subject to all 
Acts of Parliament, laws of the Governor-General of India in Council, 
and articles of war. and all other laws, regulations and provisions 
relating to the East India Company’s Military and Naval Forces 
respectively as if Her Majesty’s Indian Military and Naval forces 
respectively had throughout such Acts, laivs, articles, regulations, and 
provisions been mentioned or referred to, instead of such forces of the 
said Company. 

And the pay and exiienses of and incident to Her Majesty s 
Indian Military and Naval Forces shall be defrayed out of tlie 


Indian Military 
and Naval Forces 
remain, under exist- 
ing conditions of 
service 


revenues of India. 


57. Provided that it shall he lawful for Her Majesty from time 


Provision for per- 
sons hereafter en- 
tering Her Majes- 
ty’s Indian Forces 


to time by order in Council to alter or regulate 
the terms and conditions of service under wliich 
persons hereafter entering Her Majesty’s Indian 
Forces shall be commissioned, enlisted, or enter 


ed to serve ; 
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And the forms of attestation and of the oath or declaration to be 
used and taken or made respectively on attesting persons to serve in 
Tier Jlajesty’s Indian Forces sliall be such as Her Jlajesty with regard 
to the European Forces, and the G-OTernor-General of India in Council 
with regard to tlie Naval Forces, shall from time to time direct : 

Provided that every such Order in Council sliall be laid before 
both nonses of Parliament within fourteen days after the making 
thereof, if Parliament sitting and, if Parliament be not sitting, then 
within fourteen days after the next meeting thereof. 

58. All persons who, at the time of the 
commencement of this Act, shall hold any 
oftiees, employments or commissions whatever 
under the said Company in India shall thence- 
forth be deemed to hold such offices, employ- 
ments and commissions under Her Majesty as 
if they had been appointed under this Act and shall be paid out of 
the revenues of India ; 

And the tiansfer of any person to the service of Her Majesty 
shall be deemed to be a continuance of his previous service, and shall 
not prejudice any claims to pension or any claims on the various an- 
nuity funds of the several Piesidencies in India, which he miglit 
have had if this Act had not been passed. 

59. All oiders, regulations, and directions lawfully given oi 

,, , , made before the commencement of this Act bv 

All orders of the , n 

Court of Dircctorb I**® Court of Directoi s or by the Commissioners 

or Board of Con- for the Affairs of India shall remain in 

trol given before 

commencement of torce ; but the same shall, fi’om and after 

this Act, to remain jjjg commencement of this Act, be deemed to 

m force ’ 

be the orders, regulations, and directions under 

this Act, and take effect and he subject to alteration or revocation 

accordingly. 


Officers, etc , in 
employ of the com- 
pany at the com- 
mencement of this 
Act to bo deemed to 
hold offices under 
Her Majesty 


GO to G2 [Rep. 55 .and 6G Viet., C. 19 (S. L. R.)^] 

Gil. Tn ease the person who shall be entitled undei any provisions 


Governor-General 
may exercise his 
poners before he 
takes his seat in 
Council, &c. 


for appointment to succeed to the office of Gover- 
nor-General of India upon a vacancy therein, or 
who shall be appointed absolutely to assume the 
office, shall be iu India (upon or after the hap- 
pening of the vacancy, or upon or after the 
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leceipt of &uch absolute appointment, astlie case may lequiie, but shall 
be absent from Poit 'William in Bengal, oi fiom the place wheie 
the Council of llieGoveinoi-Geneial of India may then be, and it shall 
apijcar to him necessaiy to e^eicise the powei&of Governor-General 
before he shall have tahen his seat in Council, it shall be lawful for 
him to make known by pioclamation his appointment, and his intention 
to assume the said oftice of Goveiuoi-Geneial ; 

And after such pioclamation, and thencefoith until he shall 
lepair to Foit 'SVilliam oi the place wheie the Council may assemble, 
it shall be lawful foi him to exeicise alone, all or any of the pouers 
which might be exeicised by the Goveiiioi-Geneial in Council, except 
the powei of making laws and legulations ; 

And all acts done in the exeicise of the said poweis, except as 
afoiesaid, shall be of the same force and effect as if they had been 
done by the Goi einoi -General in Council ; 

Piovided that all acts done in the said Council aftei the date ot 
such proclamation but befoie the communication theieof to such Council, 
shall be valid, subject neverlheless to i evocation ci alteintion by fhe 
poison uho shall have so assumed the said office ol Goveiiioi -General ; 

And when the office of Goveinoi-Geneial is assumed undei the 
foiegolng piovision, if theie be at any time befoie the Goveinoi- 
Geiieial takes liis seat in Council, no Vice-Piesident of the / Council 
aiilhoiisod to pieside at meetings foi making laws and legulations (as 
provided by section 22 of the Goveinmenl of India Act, 1853), the 
seiiioi oidinaiy meinbei of Council therefoi sent shall preside theiein, 
with the same poweis as if a Vice-Piesident had been appointed and 
werq absent. 

CONTINUANCE OF EXISTING ENACTMENTS 


64. All Acts and piovisioris ot lawin toice oi olhenvise conoein- 

ing India Giall. '-ub3ect to the piovisioiis of 

Existing provi- ^ , continue in foice, and be construed as 

sions to be applica- ’ ’ . 

bio to Seoretar> of lefeiiing to the Secietaiy ot Slate in Coun- 

Stato m Council Ac. place of the said Company and the 

Conit of Diipctors and Coiiil of Piopiietnis (hcioof ; 

And all cnactinenls applicable to the officeis and ceivants of the 

said Company in India, and to appomtmentb to office oi adiiussioiis to 

1. S. 12, and IG and 17 Vict, c. 90 was lepealed by 24 and 25 Vicfc- 
c., 67, s. 2, ace s. 15 of that Act 
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seiviw by the Kftiil Coart of Directors, shall, suhjpct to the provisions 
of thi', Aot, reinaiii apiilieable to the ollieerH anti servants continv\e(l 
and to tltc otlicers anil servants appointed or employed in India and to 
appoinlinentb to olliee and adniisbions to service nniler the authority of 
this Act. 


ACTION AND CONTKACT 

G5. The Secretary of State in Council shall and may sue and be 
Secretary of State 

in Conncil may sue name of the Pecietary of State in Council as a 
and bo sued body corporate ; 

And all persons and bodies politic shall and may have and take the 
same suits, remeeb'es and proceedings, legal and equitable, against the 
Secretary of State in Council of India as tliey could have done against 
the said Company; 


And the property and effects hereby vested in Her Majesty for 
the purposes of the Government of India, or acquired for the said 
purposes, shall he subject and liable to the same judgments and execu- 
tions as tliey would, while vested in the said Company, liave been 
liable to in respect of debts and liabilities lawfully conti acted and 
incurred by the said company.’ 


GG. [Rep. 41 and 42 Vief., C. 79 (S. L. R.).] 

07. All treaties made by the said Company shall be binding on 


Treaties shall bo 
binding on Her 
Majesty, and con- 
tracts, d;c., of com- 
pany may be 
enforced 


Tier Tilajesty ; and all contracts, covenants, lia- 
bilities and engagements of thesaidConipany 
made, incurred or entered into befoie the com- 
mencement of this Act, may bo enforced by 
and against the Secretaiy of State in Council in 


like manner and in tlie same Courts as they might liave been by and 
against the said Company if thi'i Act had not been passed. 


C8. Neither the Secretary of State nor any member of the 
Council shall be personally liable in respect of 

cil^^ n'^?""perlo°Tny covenant, or engagement of 

liable the said Company as afoies.afd, or in respect of 

any contract entered into under the autliority 
of this Act, or other liability of tlie said Secretary of State or Secretaiy ' 

1 See P, & 0. R. N. Go, v. Secretary of State for India, 4 Bom, H. C, 
Rep. Appendix, pp." 45 pet Peacoob, Q. 3. 
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of State in Council in their official capacity ; but all such liabilities, ami 
all costs and damages in respect thereof, shall be satisfied and paid 
out of the I evenues of India. 

I ' 


71. * * * * the said Company shall noi, after the passing of this 

Company not to liable in respect of any claim, demand, 


be liable in respect 
of any claim arising 
out of any covenant 
made before the pass- 
ing of this Act 


01 liability which has aiisen oi may hereafter 
arise out of any tieaty, covenant, contract, 
giant, engagement, or fiduciaiy obligation made, 
incuired oi entered into by the said Company 
before the passing of this Act, whether the said Company would, 
hut for this Act, have been bound to satisfy such claim, demand, 
or liability out of the revenues of India, or in any other mannei 
whatsoever. 


72 & 73 [Rep. 41 & 42 Viet., C. 79 (S. L. E.).] 

74 [Rep. 55 & 56 Viet., C. l9 (S. L. E.)] 

75 [Rep. 41 & 42 Viet., C. 79 (S. L. R.)] 


lY 

THE INDIAN COUNCILS’ ACT, 1861 

[1st August 1861] 

AN ACT TO MAItE BETTER PROVISION FOR ^THE CONSTITUTION 
OF THE COUNCIL OF THE GOVERNOR-GENERAL OF INDIA, AND FOE 
THE LOCAL GOVERNJIENT OF THE SEVERAL PRESIDENCIES AND 
PROVINCES OP INDIA, AND FOR THE TEMPORARY GOVERNMENT OP 
INDIA IN THE EVENT OF A VACANCY IN THE OFFICE OP GOVERNOR- 
GENERAL. 

Whereas it is expedient that the provisions of former Acts of 
Parliament respecting the constitution and functions of the Council 
of the Governoi -General of India should be consolidated and in 
certain respects amended, and that power should be given to the 
Governoi s in Council of the Presidencies of Fort Saint Geoige 
and Bombay to make laws and regulations for the Government 
of the said Piesidencies ; and that piovision should be made 
for constituting the like authority in other parts of Her Majesty’s 
Indian dominions ; Be it therefore declared and enacted by the Queen s 
Most Excellent Jlajesty, by and with the advice and consent of the 
lords spiritual and tempoial, and commons, in this present Pailiament 
assembled, and by the authority of the same, as foHous : 
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1. Tins Act may lie cited for all purposes as “ The Indian Conn- 

Short title > ^S61.” 

2. Seclioiis forly, foi ty-1 hree, forty-four, fifty, sixty-six, seveii- 

Acts and parts of nmcli of sect tons sixty-one and sixty- 

Aots repealed four as relates to vacancies in the ollice of or- 

dinary inemher of the Council of India, of the Act oi tlie third and 
fourth years of King William the Fourth, chapter eighty-live, for 
effecting an arrangement with the East India Company, and for the 
better Government of Her Majesty’s Indian territories, till the thirtieth 
day of April, one thousand eight hundred and fifty-four, sections 
twenty-two, twenty-three, twenty-four and twenty-six of the Act 
of the sixteenth and seventeenth years of Her Jlajesty, chapter 
ninety-five, to provide for the Government of India ” and the Act 
of the twenty-third and twenty fourth j'ears of Her Majesty, 
chapter eight-seven,” to remove doubts as to the authority of 
the senior member of the Council of the Governor-General of 
India in the absence of the president,” are hereby repeal- 
ed ; and all other enactments whats'oever now in force with 
relation to the Council of the Governor-General of India, or to the 
Councils of the Governors of the respective Presidencies of 
Fort Saint George and Bombay, shall, save so far as the 
same are altered by or are repugnant to this Act, continue in foicc, 
and be applicable to the Council of the Governor-General 
of India and the Councils of the respective Presidencies under 
this Act. 

3. There shall be five oi dinary members of the said Council of 

, _ . the Governor-General, three of whom shall from 

the “Scirof the ^ appointed from 

Governor-General of among such persons ns shall have been, at the 
time of such appointment, in the service in India 
of the Cromi, or of the Company and the Grown, for at least ten years ; 
and if the person so appointed shall be in the military service of 
Grown, he shall not, during his continuance in office as a member of 
Council, hold any military command, or be employed in actual military 
duties 5 and the remaining two, one of whom shall be a barrister or a 
member of the Faculty of advocates in Scotland of not less tlian live 
years’ standing, shall be appointed from time to time by Ilor Majesty 
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by warrant under Her Eoyal Sign Manual ; and it f-hall be lawful for 
the Secretary of State in Council to appoint the Commander-in-Cliief of 
Her Majesty’s Forces in India to be an extraordinary member of the 
said Council, and such extraordinary member of Council shall have 
rank and precedence at llie Council Board next after the Governor- 
General. 


4. The present ordinary members of the Council of the 
Present members Governor-General of India shall continue to be 
of Council to con- ordinary members under and for the purposes of 
this Act ; and it shall be lawful for Her Majesty, 
on the passing of tliis Act, to appoint by warrant as aforesaid an 
ordinary member of Council, to complete the number of five hereby 


established ; .and there sh.all he paid to sucli 
fiftti*^me^er* ari*a ordinary member, and to all other ordinary 
salaries of members, members who may be hereafter appointed, sucli 

amount of salary as may from time to time be 
fixed for members of the Council of the Governor-General by the 
Secretary of State in Council, with the concui-rence of a majority 
of members of Council present at a meeting ; and all enactments of 
any Act of Parliament or law of India respecting the Council of the 
Governor-General of India and the members there shall be held to 
apply to the said Council as constituted by this Act, except so far as 
they are repealed Ijy or are repugnant to any provisions of this 
Act. 


5. It shall be lauTul for the Secretary of State in Council, with 

_ . . the concurrence of a majority of members 

Provisional ap- -ir • * 

pointments of mem- present at a meeting, and for Her oMaje.st}’, 

ber.s of Councils yrarrant as aforesaid, respectively, to ap- 

point any person provisionally to succeed to the office of ordinary 
member of the Council of the Governor-General, when the same shall 
become \ acant hy the death or resignation of the person holding 
the said office, or on his departure from India with intent to return 
to Europe, or on any event and contingency expressed in any such 
provisional appointment, and such appointment again to revoke; but no 
person so appointed to succeed provisionally to such ofBce shall be 
entitled to any authority, salary, or emolument appertaining thereto 
until he shall be in the actual possession of such office, 
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fi. Whenever the said Governor-General in Council shall declare 
that it is expedient that the said Governor-General 
abscncroT G^vern^ should visit any part of India unaccompanied by 

or-Gcncral in other his Council, it shall be lan'ful for the said 

parts of India Governor-General in Council, previously to the 

departure of the Governor-General, to nominate some member of the 
said Council to be President of the said Council, in whom, 
during the time of such visit, tlie powers of the said Governor- 
General in assemblies of the said Council shall be reposed, except that 
of assenting to or withholding bis assent from, or reserving for the 
bignificntion of Iler Jlajestj'’s pleasure, any law or regulation, as 
hereinafter provided ; and it shall be lawful in every such case 
for the said Governor-General in Council by an order for that pur- 
pose to be made, to authorize the Governor-General alone to exercise 
all or any of the jiowers which miglit be exercised by the said Governor- 
General in Council, in eveiy case in wliicb the said Governor-General may 
tiiink it expedient, to exorcise the same, except the power of making 
laws or regulations. 


7. Wlienevor the Governor-General, or snob President so nomi- 
Provision in case “^lod .as aforesaid, shall be obliged to absent 


of absence of Gover- 
nor-General &c. 
from meeting of 
Council 


liiinself fiom any meeting of Council (other than 
meetings for the purpose of making laws aud 
regulations, as hereinafter provided, owing to 
indisposition or any other cause whatsoever, and shall signify his 
intended absence to the Council, then and in every such case the senior 
member for the time being who shall be present at suck meeting shall 
preside thereat, in such m{«iuer, and with such full powers aud 
authorities during the time of such meeting, as such Governor-General 
or President would have had in case lie had been present at such meeting, 
provided always, that no act of Council made at any such meeting shall 
be valid to any effect whatsoever unless the same shall be signed by such 
Governoi- General or President respeefively, if such Governor-General 


or President shall al the time he resident at the place at which such meet- 
ing shall be assembled, and shall not bo prevented by such indisposition 
from signing the same: Provided always, that in case .such Governor- 
General or President, not being so prevented as aforesaid, shall 
decline or refuse to sign such act of Council, be, and the several 
members of Council who shall have signed the same, shall mutually 
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Power of Gover- 
nor-General tomake 
rules for conduct of 
business 


Council, where to 
assemble 


exchange with and connnunicate in writing to eacti other tlie groundv 
and reasons of their respective opinions, in like manner and subject to 
bucli regnlations and uUiinafe responsibility as arc by an Act of tire 
tliirty-tliird year of King George tbe Third, chapter tifty-two, sections 
33 Geo 3, c. 52. forty-seven, forlj'-eiglit, forty-nine, fifty, iifty. 
ss. 47 to 51 one, provided and described in cases, where such 

Governor-General shall, when present, dissent from any measure pro- 
posed or agitated in the Council. 

8. It shall be lawful for the Governor -General from time to 
time to make rules and orders for the more con- 
venient transaction of business in the said Coun- 
cil ; and any order made or act done in accordance 
with such rules and orders (except as hereafter 

provided respecting laws and regulations) shall he deemed to bo the or- 
der or act of the Governoi'-General in Gouneil- 

9. The said Council shall from time to time assemble at such 
place or places as shall be appointed by the 
Governor-General in Council within the territories 

of India; and as often as the said Council shall assemble within either of 
the Presidencies of Fort Saint George or Bombay, the Governor of .such 
Presidency shall act as an extraordinary member of Council ; and as 
often as the said Council shall assemble with any other division, province, 
or territory having a Lieutenant-Governor, such Lieutenant-Governor shall 
act as an additional councillor at meetings of the Council, for thepurpobc 
of making laws and regulations only, in manner hereinafter provided. 

10. For the better exercise of the power of making laws and 
regulations vested in the Governor-General in 
Council, the Governor-General shall nominate, in 
addition to the ordinary and extraordinary mem- 
bers above mentioned, and to such Lientenant- 
Govei-nor in the case aforesaid, such pcr.«c»n.s, not 

less than six or more than twelve in number, as Ij liim inny seem 
expedient, to he members of Council for the purpose of making kau's 
and regulations only ; and such jiersons shall not he entitled to sit or 
vote at any meeting of Council, except at mceling.s held for such jnir- 
pose ; Provided, that not less than one-half of the peisoiisso nominated 
shall be non-official persons, that is persons who, at tlio date of such 
nomination shall not be in tbe civil or military service of the Grown in 


Additional mem- 
bers to be sum- 
moned for the pur- 
pose of making 
laws and regu- 
lations 
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India ; and tliat tho boat in Co\inciI of any nou-ofUcial inombor accepting 
oBice under tiie Crown in India shall be vacated on such acceptance. 

11. Every additional member of Council so nominated shall be 

summoned to all meetings held for the purpose 
Such member to , , , , . j- . j; 

bo appointed for two oi making laws and regulations for the term ot 

years two years from the date of such nomination. 

12. It shall be lawful for any such additional member of Council 

Eesignation of ad- office to the Governor-General and 

ditional members on acceptance of such resignation by the Gov- 
ernor-General sucli office shall become vacant. 

13. On the event of a vacancy occurring by the death, acceptance 

of office, or resignation accepted in manner 
vacJncyif°m!mb?r aforesaid, of any such additional member of 
ot additional mem- Council, it shall be lawful for the Govornor- 

General to nominate a person as additional 
member of Council in his place, who shall exercise the same functions 
until the termination of the term for which the additional member so 
dying, accepting office or resigning, was nominated*. Provided always, 
tliat it shall not be lawful for him by such nomination to diminish the 
proportion of non-directed to be nominated. 

14. No law or regulation made by the Governor-General in Coun- 
cil in accordance with the provisions of this Act 
shall he deemed invalid by reason only that the 
proportion of non-official additional members 
hereby piovidcd was not complete at the date of 
its introduction to the Council or its onactmonl. 

Ill the absence of thc Governor-General and of the President. 

nominated as aforesaid, the senior ordinary 
member of tlie Council present shall preside at 
nieeting.s of the Council for making laws and 
regulations ; and the power of making laws 
.and regulations vested in the Governor-General 
in Council shall ho exercised only at meetings 
of the sail] Council at which such Govern or-Geueral or Fresicipul, or 
some ordinary memlier of Council and .six or more momiiers of tlie said 
Council (including under the teim ineinbers of tlie Council sucli 
additional members as aforesaid), shall be piesent ; and in every 
case of difference of opinion at meetingb of the said Council for 


No law to be in- 
valid by reason ot 
number of non- 
otBciiil members 
being iuoonipleto 


15. 


Senior ordinary 
morabor of Council 
to preside .it meet- 
ings for making 
laws and regulations 
in absence of Gover- 
nor-General, &c. 
Quorum 
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making laws and legulations, wheie there shall be an equality of voices, 
tlic Governor-General, oi in his absence the President, and in the 
absence of the Goveinor-Geneial such senioi oidinaiy member of 
Council there presiding, shall have two votes or the casting vote. 

16. The Governoi-Geneial in Council shall, as soon as conve- 

niently may be, appoint a place and time for the 
to appoint first meeting of the said Council of the Go vei not - 

meeting for making Geneial foi making laws and regulations under 
laws and regulations ^ , 

this Act, and summon thereto as well the addi- 
tional Councillors nominated by and under this Act as the other 
members of such Council ; and until such first meeting the poveisnow 
vested in the said Goveinoi -General of India in Council of making laws 
and legulations shall and may be exeicised in like manner and bj- the 
same member, as before the passing of tins Act. 

17. It shall be lawful foi the Goveinoi -General in Council from 


time to time to appoint .all otliei times and 
an?rdjomnTee^ of the Council for the piu pose 

mgs for making of making laws and regulations luulei the 2 )rori- 

laws and regula- gious of this Act, and to ndjomn, or fiom time 

to time to authoii'/.e such Piesideiit, oi senior 
Ordinary Membei ot Council in his absence, to adjourn any meeting lor 
the pm pose or making laws and legulations fiom time to time ami 
fiom place to place. 

18. It shall be lavTul foi the Goveinoi -Geneial in Counoil to 


^ , , , make lules for the conduct of husinesb at 

Rules foi conduct 

of business at such meetings of the Council for tlie purpose of 
meetings making laivs and regulations nndei the provi- 

sions of this Act, piioi to the fiist of such meetings; but sucli rules 
may be subsequently amended at meetings for the pinjio'-e of nwhing 
laws 01 legulations subject to the as'-ent of the Goveinoi -General and 
such lules shall puesciibe the mode of piou.iulgation .and autheiitica- 
tioii of such laws and legulations. Piovide^l .always, that it shall he 
lawful foi the Secietaiy of State in Council' to disallow any such iiile, 
and to londei it of no effect. 

19. No business shall be tiansacled at any meeting for the 


Business to be 
transacted at such 
meetings 


puipose of making law'S and regulations, 
except as last herein before provided, other 
than the consideration and enactment of me.a- 
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BiireB introclnced in the Council for the purpose of snch enactment ; 

‘ and it shall not be la\rful for any member or additional member 
to make or for the Council to entertain any motion, unless such 
motion be for leave lo introduce some measure as aforesaid into 
Council, or have reference to some measure actually introduced 
therein ; Provided always, that it shall not be lawful for any member 
or additional member to introduce, without the prerdous sanction 
of the Governor-General, any measure affecting,— 

(i) The Public Debt or public revenues of India, or by which any 
charge would be imposed on such revenues : 

(ii) The religion or religious rights and usages of any class of 
Her Majesty’s subjects in India. 

(iii) Tlie discipline or maintenance of an}^ part of Her Majesty’s 
Military or Naval Forces ; 

(iv) The relations of the Government with foreign princes or 
states. 

20, When any law or regulation lias been made by the Council 
at a meeting for the purpose of making laws 
and regulations as aforesaid it shall he lawful for 
the Governor-General whether he shall or shall 
not have been present in Council at the making 
thereof, to declare that he assents to the same 

or that he withholds his assent from the same, or tliat he reserves the 
same for the signification of the pleasure of Her Majesty thereon ; 
and no such law or regulation shall have validity until the Governor- 
General shall have declared his assent to the same, or until in the case 
of law or regulation so reserved as aforesaid Her Majesty shall have 
signified her assent to the same to the Governor -General, through the 
Seeret.ar^’ of State for India in Council, and such assent shall haA’e 
been duly proclaimed by the said Governor-General. 

21. Whenever any such law or regulation has been assented to by 

T, t Governor-General, he shall transmit to the 

arO\\6r 01 toC ~ i»r>i r-ri- 

Crown to dis- feGcrctary or otate for India an authentic copy 

allow laws and re- thereof; and it shall be lawful for Her Jlaiestv 
gulations made at „ . 

such meetings s'guify, through the Secretary of State for 

India in Council, her disallowance of snch law ; 
and such disallowance shall make void and annul such law fi-om or 
after the day on which the Governor-General shall tunke knoun, by 


Assent of Gover- 
nor-General to laws 
and regulations 
inado at such meet- 
ings 
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piocIamfiDon orhy signification to hi'? Council, that he Ims received 
(he nolification of Midi (lisallorvanee by Ilei Majesty. 


22. Tlie Govoinoi-GeiKMal in Council shall have powei at incelingv 
Extout, of the for t he purpose of nmkiiig laws ami legulations 
as aloicb.ud, ami subject to the provisions heic- 
in containeil, to make laws ami regulations £oi 
lepealing, amemling, oi alteiing any laws or 
legulatioiih whalevei now in foice or heieaftei to 


powcih of the 
Govoruor-Gencral in 
Council to malic 
laws and regulations 
at such meetings 


he in foice in the Indian teiiitoiies now iindei the dominion of 
Her Majesty, and to make laws and legulations for all persons, 
whethei Biitish oi Native, foieigners or otheis. ami for all courts of 
jnslice whatever, and foi all places and things whatever within the 
said tenitories, and for all servants of the Government of India 
within the dominioms of princes and states in alliance with Her 
Majesty*; and the laws and regulations so to be made by the 
Governor-General in Council shall coutiol and snpeisede any 
laws and regulations in any wise lepiignanl , thereto which shall 
have been made prior thereto by the Goveinors of the Presidencies of 
Fort St. Geoige and Bombay lespectively in Connei!, oi the Goveinoi 
01 Lieutenanl-Go\einor in Council of any jire.sidency or other territory 
for which a Council may be appointed, witli power to make laws and 
ipgnl.ation.s, nmlei and by virtue of this Act : 


Piovided always, that the said Governor-f.ieneial in Council shall 
not have the power of making any laws or legiilafions wliicli shall 
i epeal or in anj' way affect any of tlie pro: Visions of tliis Act : 

Or an.v of tlie piovisioiis of the of the thiul and fourth j'ears 
of King William the Fourtli, chaptei ej*'glit 3 '-five, and of the sixteentli 
.iml seventeenth ymars of Her Majesty, ^'hapler ninety-five, and of tlie 
seventeenth and eighteenth ycais of iV'lr Majesty, chapter sevent.v- 
'even, which after the passing of this Act|sliall remain in force : 

Or anv provisions of the Act of tin" twenty-fiist and tiveiity- 
spcond years of Her Majesty’, chapter one bundled and si.v, entitled, 
“ An Act for the Better Goveinment of India,” or of the Act of the 
twenty-second and twenty-third yeais of Her Majesty', cliaptei forty - 
one, to amend the same : 


* See also 28 Viet., c. 17, s. 1, & 32 & 33 Vict, c. 95, .s. 1. 
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Ot of any Act enaljling the Secietnn' nl State in Council to raiFe 
monej’ in the United Kingdom foi the Goveinment of India : 

Or of the Acts foi pnnisliing mutiny and deseition in Hei 
Jlajesty’s Aimy or in Hei Jlajcpty’s Indian Foice'' respective!}, 
but subject to tlie piovisioii contained in tlie Act of tbe Ibiid 
and fouith years of King William the Fouith, chapter eighty'' 
five, section seventy-three, lespeeting the Indian Articles of Wai: 

Or any provisions of any Act* pas*^ed in this present session of 
Parliament, oi lieieaftei to be passed, in anywise atlecting Her 
Jlajesty’s Indian teintories, oi the inhabitants theieof : 

Or -which may aflect the authority of Pailiament, oi the consti- 
tution and lights of the East India Company, oi any part of the un- 
written law's o; constitution of the United Kingdom of Gieat Biitain 
and Ireland, wheieon may depend in any degiee the allegiance of any 
person to the Cl own of the United Kingdom, or the soveieignty oi 
domimoii of the Cionn over any pait of the said territories. 

23. Notwithstanding anything m this Act contained, it shall be 

• lawful toi the Got ernoi -General, in oases of 

may make ordinan- emeigency, to make and promulgate fioin time 

ces having force of to time ordinances loi the peace and good 

la-w in case of urgent ^ j. „ 

necessity govern ment of the said tenitoiies or of any 

part theieof, subject however to the restrictions 
contained in the last preceding section ; and every such oidiimnce shall 
have like foice of law with a law oi regulation made by the Governor- 
General in Council, as by this Act provided, for the space of not moie 
than six months tioin its pioimdgation, unless the disallowance of such 
ordinance by Hei Majesty' shall be earlier signified to the Govenioi- 
Gener.il by the Secretary of State loi India in Council oi unless such 
ordinance shall be conti oiled or supeisederl by some law' or regulation 
made by the Goveinor-Geneial in Council .it a meeting foi tlie pm pose 
of m.iking laws and legnlations ns by this Act prov'ided. 


24. No law OI regulation made by tbe Governoi-Geneial in 


No law', Ac. inva- 
lid by' reason of its 
aSeoting the prero- 
gative of the 
Crown 


Council (subject to the jiower of disallowance 
by the Ciovra, as lieieinbefore piov'ided), shall 
be deemed iriv'alid by reason only that it affocre 
the pierogntive of the Crown. 


'Queen v. Mcaics, 14 Beng. 106, 112, 
F 
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•25. Whereas doubts have been enievlained wlieiher the Govcr- 

noi -General of India, or the Governor-General 
Laws made for j- t • r\ -i , , , 

the non-regulation India in uouiicil, had the powei of making 

provinces dedaied i uleb, laws, and legnlations for the territories 
valid i„ j. 

Known xiom tune to tune as “ iSon-regnlation 

Pioviuees,” except at meetings foi making laws and regulation!, 
in conformity vvith the piovisions of the said Acts of the third and 
fouith years of King William the Fointh, chapter eighty-live, and 
of the sixteenth and seventeenth yeais of Her ^Majesty, chaplei ninety- 
five, and whether the Goveinoi, oi Governor in Council, or Lieutenant 
Governor of any presidency or pai t of India had such power in respect 
of any such territories, be it enacted, that no rule, law, or legulation 
which pi ior to the passing of this Act shall have been made by the 
Governor-General or^ Governor-General in Council, or by any 
othei of the authorities afoiesaid, foi and in respect of ain 
such non-regulation province, «hall he deemed invalid only by 
reason of the same not having been made in conformity with llie pro- 
visions of the said Acts, or of anj' other Act of Parliament lespecting 
the constitution and powers of the Council of India oi of the Goveinor- 
Geneial, or respecting the powers of such Governois, or Governois in 
Council, or Lieutenant-Governors as afoiesaid. 

26. It shall be lawful for the Goveinor-Geneial in Council, 

or Governoi in Council of eithei of tlie Presiden- 

leave of absence to as the case may be, to giant to an ordinary 

an oidinary Member Membei of Council leave of absence undei 
of Council medical ceitificate, for a peiiod not exceeding 

six months; and such inembei, during his absence shall letain 
his office, and shall, on his reluin and lesinnption of his duties, 
receive half his salary'^ for the peiiod of such absence ; but if 
his absence shall exceed six months, his office shall be vacated. 

27. If any vacancy shall happen in the office of an ordinar.\ 

^lembei of the Council of the Governor-General 
teS^rary^araS either of the Piesklencies. 

inents of Members when no peison provisionally appointed to 
of Council, &c. succeed theieto shall be then present on the 

spot, then and on eveiy such occasion, such vacancy shall be .supplied 
by the appointment of the Governor-General in Co uncil, or tin 

See 3 & 4 Wm. W, G. 85, Section 77. 
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Governor in Council as the case may be: and until a successor shall 
arrive the person so nominated shall execute the office to which he 
shall have been appointed, and shall have all the powers thereof 
and shall have and be entitled to the salary and other emoln- 
inents and advantages appertaining to the said office during 
his continuance therein, every such temporary Member of Council 
foregoing all salaries and allowances by him held and enjoyed at 
the time of his being appointed to such office; and if any* ordinary 
Member of the Council of the Governor-General, or of the Council of 
either of the Presidencies, shall, by any* infirmity* or otherwise, be 
rendered incapable of acting or of attending to act as such, or if any 
such member shall be absent on leave, and if any person shall have 
been provisionally appointed as aforesaid, then the place of such 
member absent or unable to attend, shall be supplied by such 
person ; ami if no person provisionally appointed to succeed to the 
office shall he then on the spot, the Governor-General in Council, or 
Governor in Council, as the case may be, shall appoint some person to 
bo a temporary Member of Council ; and, until the return of the member 
so absent or unable to attend, the person so provisionally appoin- 
ted by the Secretary of State in Council, or so appointed by* the 
Governor-General in Council, or Governor in Council as the 
case may be, shall execute the office to which he shall have been 
appointed, and sjiall liave all the powers tliereof, and shall receive half 
the salary of fhe Jlember of Council whose place he supplies, and also 
half the salary of his office under the Government of India, or the 
Government of either of tlie Presidencies, as tlie case may be, if he 
hold any such office, the remaining half of such last named salary 
being at tlie disposal of the Government of India, or other Government 
as aforesaid : Provided always, that no person shall be appointed a 
temporary Member of the said Council wlio might not have been ap- 
lioiiited as hereinbefore provided to fill llie \’acancy supplied by 
Rtich temporary appointment. 


28. It shall he lawful for the Governors of the Presidencies of 


Governora ol Fort 
Saint George and 
Bombay may make 
rules for the con- 
duct of business in 
their Councils 


Fort Saint George and Bombay, respectively, 
from time to time to make rules and orders for 
the conduct of business in their Councils, and 
any- order made or act done m accordance 
with such directions, except as hereinafter 



xliv 


APPENDIX 


Power to Eummon 
additional members 
to the Councils of 
Port Saint George 
and Bombay for the 
purposes of making 
laws and regula- 
tions 


provided respecting law s and regulations, bliall be deemed to be tbe 
order or act of tbe Governor in Council. 

29. For the better exercise of the power of making laws and 
regulations hereinafter vested in the Governors 
of the said Presidencies in Council respectively, 
each of the .said Governors shall, in adiJition to 
the ineinheis whereof his Council now by law 
consists, or may coiifcist. termed herein ordinary 
memherb, nominate to be additional members, the 

Advocate-General of the Presidency or oflicer acting in that capac%, and 
such other persons, not less tlian four nor more than eight in number, as 
to him may seem expedient, to be members of Council, for the purpose 
of making laws and regulations only ; and such members shall not be 
entitled to sit oi vote at any meeting of Council, except at meetings 
held for such purpose ; provided, that no less than half of tbe 
persons so nominated shall be non-olhcial persons, as hereinbefore 
described ; and that the seat in Council of any non-official member 
accepting office under tlie Crown in India sliall be vacated on such 
acceptance. 

30. Every additional inembei of Council so nominated shall be 

Such members t'ummoned to all meetings held for tbe purpose 

to bo appointed for of making laws and regulations for the term of 

two j ears years fi'oin the date of such nomination. 

31. It shall he lawful for any such additional member of Council 

to resign his office to the Governor of the Pre- 
additional mom- sidency ; and on acceptance of sttcli resignation 
by the Governor of the Presidency, such office 

shall become vacant. 

32. On the event (jf a vacancy occurring by the death, accept- 

ance of office, or resignation accepted in manner 

Power to fill up (ifo,.e^aid. of any such additional Member of 
vacancy in the •> 

number of addition- Council, it shall he lawful for the Governor or 
al mombor.s Presidency to summon any peison as addi- 

tional Meralier of Council in his place, who shall exercise tbe same 
functions until the teniiination of the teun for which the additional 
member so dying, accepting office, or resigning, was nominated • 
Provided always, it shall not be lawful for him by such nomination to 
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diiiiiuifcli the propoilioii of non-official nieinbeis heieinbefore diicctecl 

to be iioiuinatecl. 

33, No law or regulation made by any buch Goveinoi in 
Council in accordance with the provibions of 
No law to be deemed invalid by leabon only 

incomplotcness” of that the proportion of non-official additional 

nrunbei of non- meinbeislieieby established was not complete at 

official mombors eduction to the Conncil or its 


enactment. 

34. At any meeting of the Council of either of the said Piesi- 

dencies fioin ivhicb the Governor sliall be 

Senior Civil oidi- jidsent, the senioi civil ordinary Member of 
nary Member of 

Council to preside Council present shall pieside : and the powei 

in absence oI making law’s and legulations heieby vested in 
Governor of Presi- , „ . i, • i 

dejjcy ®ncb Governoi m Councu sliall be exercisecl 

only at meetings of such Council at which the 

Governor oi some ordinal y Membei of Council, and foui or more 

Slembers ol Council (including uudei the teim ^lemherb of Council 

such additional inembeis as afoiesaid, shall be piesent and in any case 

of iliffeience of opinion at meetings of any such Council for making 

law's and legulations, wheie theie shall be an equality of voices, the 

Goveinor, oi in his absence the senior membei then presiding, shall 

have two votes or thecasting vote 

35. Tlie Governoi -General in Council shall, as soon us coiiveuieut 

may appoint tlie time foi the first meeting 
tottxfirltmectmg^of Coimcils of Foit Saint Geoige and 

councils of Prosidon- Bombay lespectivelj’, for tlio puipose of making 

•and reg^aUoS!^&c. legulations under this Act ; and the 

Governors of the said Piesidencies respectively 
shall suinmon to such meeting as well the additional Councillors 
appointed by and niider tliis Act as the oidinnij Members of the 
said Conneils. 


30. Tl siiall he laiviiil foi oieij such Goveinriv to appoint all 


Go \ crjioraof 
Presidencies to ap- 
point subsequent 
incotuigs, and ad- 
journ them 


sulisecjueiit 1 lines and places of meeting of his 
Council loi the puipose of making laws and 
regulations undei the provisions of this Act, and 
to acljomii 01 lioni time to time to authori/.e 


such senioi oidhiary Membei of Council in his 
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absence to adjoin n any meeting foi inaldng laws and legulations from 
lime to time and fiom place to place. 

37. Pievionslj to the finst of such meetings of theii Councilb for 

the puipose of making laws and regulations 

of ars^ct Act, the Governors 

meetings of the said Presidencies in Council lespectively 

shall make rules foi the conduct of business at 
such meetings, subject to the .sanction of the Goveinor-Generai in 
Council ; but such rules may be subsequently amended at meetings for 
the puipose of making laws and i egulations, subject to the assent of 
the Governoi Pi ovided always, that it shall be lawful for the Govei- 
noi-Geneial In Council to disallow any such rule, and lender the same 
oi no effect. 

38. No business shall be tiansacted .at any meeting of the Coun- 

Business to be eithei of the «aid Piesidencies foi the 

transacted at such puipose of making law's and i egulations (except 
mootings as last heieiiibefore provided, othei than the 

coiisideiatioii and enactment of measmes introduced into such Council 
for the puipose of such enactment; and it shall not be lawful for any 
iiiembei or additional ineinbei to make, oi foi the Council to enteitain 
any motion, unless such motion shall be foi leave to introduce some 
ineasuie as aforesaid into Council, oi liaxm refeience to some measure 
.ictually introduced theieinto ; Provided ahvays, that it shall not be 
lawful foi any inembei oi additional niembei to introduce without the 
pievious sanction oi the Governor, any measuie affecting the public 
levenues of the Presidency, oi by which any charge shall be imposed 
oil such leveniies. 

39. When any law oi legulation has been made by any such 

Council at a meeting for the purpose of making 
sei?t°'to*^l°aws*°.i,nd i egulations as aforesaid, it shall be 

regulations of Pre- law fill foi the Goveinoi, wdiethei he shall or sh.all 
sidencies not have been present in Council at such meet- 

ing, to deelai e that he assents to. oi w ithliolds his assent from the same. 

40. The Goveinoi shall transmit forthwith an authentic copy of 

eveiy law oi legulation to which he shall have 

Governor-Gencial declaied his assent to the Governoi General ; 
to assent to law's _ 

.ind regulations of and no such law oi regulation shall have valKiitJ 

Presidencies until the Gove, nor -General shall have assented 
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tliorpfo, and such as«enl shall liave hecn signified by him io and publi- 
shed by the Governor : Provided always, that in every oase where 
the Governor-General shall withhold his assent from any snob 
law 01 icgulation, he shall signify to the Got'ornov in wiiling his 
reason for so withholding his assent. 

41. Whenever any sncii law oi regulation sliall have been assent- 

ed to by the Governor-Genci al, he shall .tians- 

Orowrto”^ disallow to f'o Secretary of State for India an an- 

laws a n d regula- thentic cop 3 ' thereof ; and it shall be lawful for 

tion of Presidencies „ 

Her ftlajesty to signify, through the Secretary of 

State for India in Council, her disallowance of such law or regulation 
and such disallowance shall make void and annul such law or regula- 
tion from or after the day on whicii such Governor shall make known 
by pioelaination, or bv' signification to the Council, that helms receiv- 
ed the notification of such disallowance hy Her Majestj'. 

42. The Governor of each of the said Presidencies in Council 

shall have power, at meetings for the purpose 
of Governor o£''^Pre- making laws and regulations as aforesaid, 
sidenoy in Council ^nd subject to the provisions herein contained 
tomakelaMs to make laws and regulations for the peace and 

good govorninent of such Piesidency. and foi that purpose to repeal 
and amend any laws and regulations made prior to the coming into 
operation of this Act by any authority in India, so far as they affect 
such Presidency: Provided always, Uiat such Governor in Council shall 
not have the power of making any laws or regulations which shall in 
anj- way affect anj- of the provisions of this Act, or of any other Act 
of Parliament in force or hereafter to be in force in such Presidencj-. 

43. It shall not be lawful for tlie Governor in Council of either 


Governor of Pro- 
sideno}', except with 
sanction of Gover- 
nor-General, not to 
make or take into 
consideration laws 
and regulations for 
certain purposes 


of the aforesaid Presidencies, except with the 
sanction of the Governor-General, previouslj- 
conimunicated to him to make regulations or take 
into consideration any law or regulation for any 
of the purposes ne.xt liereinafter mentioned ; 
that is to say, 


1. Affecting the Public Debt of India, or the customs duties, or 
an^- other tax or duty now in force and imposed hy the authoritv of 
the Govoinment of India for the general purposes of such Government ; 
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2. TJegnlating any of the current coin, or the is«ne of anv hillB, 
notes, or otlier paper currency : 

3. Kegulating the conveyance of letters by the po&l office or 
inesbuges by the electric telegraph withiir the Presidency: 

4. Altering in any way the Penal Code of India, as establicijed 
by Act of the Governor-General in Council, No. 42 of 18G0® : 

5. AfEecting the religion or religions rites and usages of nnv 
class of Her Majesty's subjects in India ; 

6. Affecting the discipline or maintenance of nn\’ part of Her 
Majesty’s Military or Naval Forces : 

7. Regulating patents or copyright : 

8. Affecting the relations of the Govei-nment with foi'eign princes 
or states : 


Provided always, that no law or provision of any law or regula- 
tion which shall have been made by any such Governor in Council, and 
assented to by j;he Governor-6encr-al as aforesaid .shall be deemed in- 
valid only by reason of its relating to any of the purposes comprised 
iir the above list. 


44. The Governor-General in Council, so soon as it slrall appear 


Governor -Gener.rl 
may establish 
Councils for mak- 
ing laws and regula- 
tions in the Pre- 
sidency of Port 
William in Bengal, 
&c. 


to him expedient, shall, by proclamation, extend 
the provisions of this Act tonching the making 
of laws and I'egulatioirs for the peace arrd good 
government of the Presidencies of Fort St, 
George and Bombay to tire Bengal Division of the 
Presidency of Fort William, and shall specify in 
such proclamation the period at wlriclr such pro- 


visions shall take effect, and the number of courrcillors whom the 


Lieutenant-Governor of the said division may irorninate for Iris as4st- 
.•mce in rnalcing laws and regulation.s ; and it shall be firrther lavfnl 
for the Governor-General in Council, from time to time and in Iii‘ 


discretion, by similar proclamation, to extend the same j)rovt=ionf- to 
the territories known as the North-Western Provinces and tire Pirtrjah 
respectively. 


should be “No, 45,” 
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45, ^V]lellev<;r fiilcli proclamation a*! afoieeaid shall htive heen 
issuerl regaiding the said division or teriitoiies 
such^CoimMlT respectively, the Lieutenant-Governor ilieicof 

shall ■noniinato, for his assistance in mahiug 
laws anti rcgnluUoiis, such numbei of councillois as shall be in such 
piociainatioii specilied ; piovided, that not less than one-tbiid of such 
cniincilloib shall in eveiy case be iioii-oflicial persons, as bereiubefore 
described, and that the nomination of such coniicillors shall be 
subject to the sanction of the Governor-General ; and provided 
further, that at any meeting of any such Council from rvhich the 
Lieutenant-Governor shall bo absent, the member liigliest in official rank 
among those who may hold office under the Crown shall preside ; and 
the power of making laws and regulations shall be exercised only at 
meetings at which the Lieutenant-Goveinoi, or some member holding 
office as afoicsaidi and not less than one-half of the members of Coun- 
cil summoned as aforesaid, shall be present *, and in any case of 
difference of opinion at any meetings of such Council for making laws 
and legulalions, where tlieio shall be an equality of voice, the Lieute- 
nant- Governor, or such member highest in official rank as aforesaid 
then presiding, shall have two votes or the casting vote. 

46. It shall be lawful for the Governor -General, by proclamation 
ns aforesaid, to constitute from time to time new 
tuto°rew provS^ provinces for the purposes of this Act, to which 

and appornt Lieu- the like provisions shall be applicable ; and fur- 

ther to appoint fioin time to time a Lienteaant- 
Goveinorto anypiovince so constituted ns aforesaid, and from time to 
time to declare and limit the extent of the authority of such Lieute- 
narrt-Goveinor, in like manner as is provided by the Act of tire seven- 
teenth and eighteenth years of Her Majesty, chapter seveirty-seven, 
respecting the Lieutenant-Governors of Bengal and the North-Western 
Provinces. 


47- It shall be lawful for the Governor-Geueval in Council, by 

such proclamation as .aforesaid, to fix the limits 
Power to alter „ . , t - - 

boundaries of presi- pr'ostdoncy, atvrsiotr, ptoviirce, or territory' 

dencics, &c. by in India for the purpose of tlris Act, and further 
proclamation , , . 

by proclamation to divide or alter from time to 

time the limits of any sucli presidency, division, province, or territory 

for the said purposes : Provided always, that any Inyv or regulation 
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Powers of newly 
constituted Lieu- 
tenant-Governors in 
Council 


made Ijy the Governor or Lieutenant-Governor in Council of any 
presidency, division, province, or teiritory shall continue in force in 
any part theieof which may be severed theiefrom by any sncli 
proclamation, until supeiseded by law oi legulation of the Goveinoi- 
Geaeial' in Council, or of the Goveinor or Lieutenant-Governor in 
Council of the pi esidency, division, province, or territory, to which 
such parts may become annexed. 

48. It shall be lawful for every such Lieutenant-Governor in 
Council thus constituted to make laws for the 
peace and good government of his respective 
division, province, or tenitoiy, and, except as 
otherwise hereinbefore sjpecially provided, all 

the provisions in this Act contained respecting the nomination of addi- 
tional members for the purpose of making laws and regulations for the 
Pi'esidenoies of Fort Saint George and Bombay, and limiting the paver 
of the Governors ill Council of Fort Saint George and Bombay for 
purpose of making laws and regulations, and respecting the conduct of 
business in the meetings of such Councils for that purpose, and res- 
pecting the power of the Governor-General to declare or withhold 
his assent to laws or regulations made by the Governor in Council of 
Fort Saint George and Bombay, and respecting the power of Her 
Majesty to disallow the same, shall apply to laws or legulations to be 
so made by any such Lieutenant-Governor in Council. 

49. Provided always, that no proclamation to be made by the 
Governor-General in Council under the provisions 
of this Act for the purpose of constituting any 
Council for the presidency, division, province, 
or territorie hereinbefore named, or any other 

provinces, or foi altering the boundaries of any presidency, division, 
province, or territory, or constituting any new province for the purpose 
of this Act, shall have any' force or validity until the sanction of Her 
Majesty' to the same shall have been previously signified by the Secre- 
tary of State in Cormcil to the Governor-General. 

50. If any vacancy shall happen in the ofiioe of Governor-General 
of India when no provtsiotial successor shall be 
in India to supply such vacancy, then and in 
every such case the Governor of the Presidency 
of Fort Saint George or the Goveinor of the 
Presidency of Bombay who shall have been 


Previous assent 
of the Crown neces- 
sary to give validity 
to proclamation 


Provision for the 
supply of the ofSce 
of Governor-Gene- 
ral in certain cir- 
cumstances 
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first appointed to the office of Governor by Her Majesty, shall hold 
and execute the said office of Goveinoi-Geneial of India and Governor 
of the Presidency of Fort William in Bengal until a successor shall 
arrive, or until some person in India shall be duly appointed 
thereto; and every such acting Goveinoi -General shall, during the time 
of his continuing to act as such, have and exercise all the rights and 
powers of Governor-General of India, and shall be entitled to receive 
the emoluments and advantages appertaining to the office by him 
srrpplied, birch acting Governor -General foregoing the salary and 
allowances appertaining to the office of Governor to which he stands 
appointed ; and such office of Governor shall be snpplred for tlie 
time dining which such Governor shall be snpplied for the time which 
such Governor shall act as Govei-noi -General, in the manner directed 
in section sixtytliree of the Act of the third and fourth years of King 
William the Fourth, chapter eightj'-fivc. 

51. If, on such vacancy occulting, it shall appear to the Governor; 

who by vii trie of this Act shall hold and execute 
the said office of Governor-General, necessary to 
exercise the powers thereof before he shall have 
taken his seat in Council, it shall be lawful for 
him to make known by proclamation Iris appoint- 
ment and his intention to assume the said office of 
Governor-General ; and after such proclamation, 
and thenceforth until he shall repair to the place 
wliero the Council may assemble, it shall be lawful for him to exercise 
alorre all or any of the powers which might be exercised by the Governor- 
General in Council, except the power of making laws and regulations ; 
and all acts done in the exercise of the said powers, except as aforesaid, 
shall be of the same force and effect as if they had been done by the 
Governor-General in Council ; provided, that all acts done in the said 
Council after the date of such pioclaination, but before the communi- 
cation tlieieof to such Council, sli.all be valid, subject nevertheless 
to ievoc.a<ion or alteration by such Governor who shall have so 
assumed the said office of Governor-General and from, the date of tire 
vacancy occurring, until such Governor sliall have assumed the said 
office of Governor -General, the jrrordsrons of seclron sixty-two of tire 
Act of the third and fourth years of King William the Fourth, chapter 
eighty-lrve, shall bo and tlic same are declared to be applicable to the 
case. 


It it appears to 
the Governor neces- 
sary to exororso 
powers before 
taking bis seat in 
Council, he may 
make his appoint- 
ment, &c. known by 
proclamation 



lil 




52. Nothing in this Act contained shall be held to delegate from 
or interfere with (except as hercinbcfoie express- 
ly provided) the rights vested in Her Majesty, 
or the powers of the Secretary of State for 
India in Council, in relation to the Government 
of Her Majesty’s dominions in India, under any 
law in force at the date of the passing of this 
Act ; and all things which shall be done by Her Majesty, or by the 
Secretary of State as aforesaid, in relation to such Government, shall 
have the same force and validity as if this Act had not been passed. 

53, Wherever any act or thing is by this Act required or au- 
thorized to be done by the Governor-Geneial oi 
“ in^^ounoil°” Governors of the Presidencies of Port 

Saint Geoi-ge and Bombay in Council, it is not 
lequiicd that such act or thing should be done at a meeting for making 
laws and regulations, uirless where expressly provided. 


Nothing in this 
Act shall derogate 
from the powers of 
the Crown or 
Secretary of State 
for India in Coun- 
cil 


r 

/ 

> 
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AMENDING AND KEVISING ACTS 


(i) THE GOVEENMENT OE INDIA ACT, 1865 

(28 nnd 29 Viet., Cli. 17) 


AN ACT TO ENCANGE THE POWER OF THE GOVERNOR- GENERAL 
OF INDIA IN CODNCIL AT MEETINGS FOE MAKING LAWS AND REGU- 
LATIONS AND TO AMEND THE LAW RESPECTING THE TERRITORIAL 
LIMITS OF THE SEVERAL PRESIDENCIES AND LIEUTENANT-GOVER- 
NORSHIPS IN INDIA. 

[9th May, 1865] 

[Preamble recites 34 and 2o Viet,, Gh, G7, S. 23'] 


1. The Governor-General of India shall linve power at meetings 


Power to make 
laws for all British 
subjects in territo- 
ries of allied Prin- 
ces in India 


for the purpose of making laws and legulations, 
to make laws and regulations for all British 
subjects of Her Jlajesty within the dominions of 
Princes and States in India in alliance with Her 
Majesty whether in the service of the Govern- 


ment of India or otherwise. 


2. The preceding section shall be read with and taken as part 


Preceding section 
to be read as part of 
section 22 of recit- 
ed Act 


of section twenty-two of the said Act of the 
twenty-fourth and twenty-fifth years of Her 
Majesty, chapter sixty-seven. 


3. [Eep. 41 and 42 Viet., Oh. 79 (S. L. R.) 


4. It shall be lawful for the Governor-General of India in Coun- 


Power to Gover- 
nor-General to ap- 
point territorial li- 
mits of Pro.siden- 
cics &c. by procla- 
mation 


cil from time to time to declare and appoint, by 
proclamation, what part or parts of the Indian 
territories for the lime being under the domi- 
nion of Her ilajesty shall lie or continue sub- 
ject to each of the Piesideneies aud Lieutenant- 


Governorships for the time being snbsisfing in sueli territories, and to 


make such dislribution and airangement or new distribution and ar- 


rangement of such teiritoiies into or among such Presidencies and 
Liculenunt-Governorsliips us to the said Governor-General in Council 


may seem expedient. 



APPENDIX 


liv 


5. Provided uhvayb that it bhali be lawful for the Seeretaiy of 
State ill Council to feignify to the f-aid Governoi- 
General in Council his disallo^vance of any pro- 
clamation ; and piovided further that no such 
proclamation for the purpobe of transferiing an 
entile Zilla or district from one Piesidency to 
anothei, or from one Lieutenant-Goveinorship to 
anotlier. bhali have any force or validity until the 
banction of Her hlajebty to the same shall have been pievioubly 
signified by the Seeretaiy of State in Council to the Governor-Geneial. 

(ii) THE GOVERNMENT OE INDIA ACT, 1869 

(32 and 33 Viet., Ch, 97) 

AN ACT TO AMEND IN CERTAIN RESPECTS THE ACT FOB THE 
BETTER GOVEBNJIENT OF INDIA. 


Power to Seorc- 
tary of State in 
Council to signify 
disallowance of 
such proclamation. 
Royal Sanction ne- 
cessary to transfer 
of entire districts 


\_Prcamhlc Bccites 21 and 22 Yict,, CJt. 106], 

1. After the passing of this Act, all vacancies that bhali take 

Vacancies in Coun- Council shall be filled up by 

oil of India appointment by the Secretary of State. 


Ec-appointment 
of a member for 
further period of 
five years 


2. Eveiy member of the said Council who shall, after the passing 

of this Act, be bo appointed, shall be appointed 
Term of office for a term of ten yeais, and except as herein- 

after provided, sliall not be re-eligible. 

3. It shall be lawful for the Secretary of State to le-appoint for 
a further period of five years any person who&e 
term of office as member of Council undei this 
Act, shall haA'C expired, provided such re-appoint- 
ment be made for special reasons of public 

advantage, which reasons shall be f-ct forth in a minute signed by the 
said Secietaiy of State, and laid before both Houses of Pailiamenh 

4. Except as heiein otherwise piovided all the provisions of the 

Former Acts to lecitcd Act, and of any othei Act of Parlia- 

apply to future iiienl i elating to members of the Council of 
members India, shall apply to members appointed under 

the provisions of this Act. 

5. [...omitted as being spent]. 

6. Any member of Council may by wiitiug under his hand, wliicli 

shall be iccordcd in the minutes of the Council. 
Resignation of .,.„.**»•** 
office resign his office ; 
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7. If at any time hereafter it should appear to Parliament 
expedient to reduce the number or otherwise to 
deal with tlie constitution of the said Council, no 
member of Council wlio has not served in his 
ollicc for a period of ten years shall be entitled 
to claim any coiiipeusation for the loss of his 
oflice, or for any tdteratiou iu the terms and Conditions under which 
the same is held. 


Provision as to 
future changes in 
the constitution of 
Council 


8. The appointments of the ordinary members of the Governor- 


Appointment of 
ordinary members 
of the Governor- 
General’s Council 
and of the Presiden- 
cies 


General’s Council, and of the members .of Council 
of the several presidencies ^ * shall * * * be 

made b}' Her Jlajesty by warrant under her 
Royal Sign Manual. 


(iii) THE INDIAN COUNCILS ACT, 1869 
(32 & 33 Viet., Ch. 98) 

AN ACT TO DEFINE THE POWERS OP THE GOVERNOR-GENERAL 
OF INDIA IN COUNCIL AT MEETINGS FOR MAKING LAWS AND EEGU- 
LATION.S FOR CERTAIN PURPOSES. 


"Whereas doubts have arisen as to the extent of power of tho 
Governor-General of India in Council to make laws binding upon native 
Indian subjects beyond the Indian territories under the dominion of Her 
Majesty, 

And whereas it is expedient that better provision should be made 
in other respects for the exercise of the power of the Governor-General 
in Council, 

Be it enacted by the Queen’s Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons in tins present Parliament assembled, and by the authoritj* 
of the same, as follows 

1. From and after the passing of this Act, the Governor-General 
of India in Council shall have power at meetings 
for the purpose of making laws and regulations 
to make laws and regulations for all persons lie- 
ing native Indian subjects of Her Majesty, Her 
heir.s and successors, without and beyond, as well 
as within the Indian territories under the dominion of Her Majesty. 


Power to make 
laws for native 
Indian subjects 
beyond the Indian 
territories. 
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2. No law heretofore passed by the Governor-General of Indin, 

or by the Governors of JIadras and Bombay 
be valid respectively in Council, shall be deemed to lie 

invalid solely by reason of its having rofeieace 
to native bubjeots of Iler Majesty not within the Indian territories 
under the dominion of Ilor Majesty. 

3. Notwithstanding auytbiug iu the Indian Councils Act or in any 

other Act of Parliament contained, any law or 
Power to repeal ... 

or amend certain regulation wliicii shall hereafter be made by the 
sections of 3^and 5, Governor-General in Council in manner in the 
’ ' said Indian Councils Act provided shall not be 

invalid by reason onlj' that it may repeal or affect any of the provisions 
of the said Act of the third and fourth years of King William tlie 
Fourth, chapter eighty-five, contained in sections eighty-one, oighty-two, 
eighty-three, eighty-fonr, eighty-five .and eighty-six of the said Act. 


(iv) THE INDIAN COUNCILS ACT, 1870 
(33 Viet., Oh. 3.) 

AN ACT TO MAKE BETTER PROVISIONS FOR MAKING LAWS AND 
REGULATIONS FOR CERTAIN PARTS OP INDIA, AND FOR CERTAIN 
OTHER PURPOSES RELATING THERETO. 


Whereas it is expedient that provision should be made to enable 
Governor-General of India in Council to make regulations for the peace 
and good government of cei tain territories in India otherwise that at 
meetings for the purpose of making laws and regulations held under 
the provisions of the Indian Councils Act, 1861, and also for certain 
otlier purposes connected with the Government of India. 

Be it enacted by the Queen’s Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, and by the authority of 
the same, as follows : — 


1. Every Governor of a Presidency in Council, Lieutenant- 
Governor, or Chief Commissioner, whether the 
Governorship, or Lieutenant-Governorship, oi 
Chief Commissionership he now in existence or 
may hereafter lie established, shall have power 
to propose to the Governor-General in Council 
drafts of any regulations, together with tlie 
reasons for proposing the same, for tlie peace and goveinrnenf of anj 


Power to Execu- 
tive Government of 
British India to 
make regulations 
for certain parts 
thereof. 
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part 01 pnit^of (he teiiitoiiea nntlei his Govei ninent or administration 
to which the Secretaiy of State for India shall from time to time by 
resolution in Council declaie the pro\-isions of this section to be appli- 
cable from a date to be fixed in such lesolulion. 

And the Govcinoi -General in Council shall take such drafts and 
reasons into consideration ; and when any such draft shall have been 
approved of by the Governor-General in Council and shall have 
received the Govei noi -General’s assent, it shall be published in the 
Gazette ol India and in the local Gazettes, and shall thereupon have 
like force of law and be subject to the like disallowances as if it had 
been made by the Govei nor-Gcncral of India in Council at a meeting 
for the purpose of making laws and regulations. 

Tlie Secretaiy of State for India in Council may from time to time 
withdraw such power fiom any Governor, Lieutenant-Governor or Chief 
Commissioner, on whom it has been conferred, and may from time to 
lime restore the same as he shall think fit. 


2. The Govei nor-Geneial shall transmit to the Secretary of 
State for India in Council an authentic copy of 
eveiy regulation which shall have been made 
undei the provisions of this Act ; and all laws 
or legulations hereafter made by the Governor. 
Geneial of India in Council, whether at a 
meeting foi the pm pose of making laws and 
regulations, or undei the said provisions, shall control and supersede any 
regulation in anywise repugnant thereto which shall have been made 
under the same provisions. 


Copies of regu- 
lations to be sent 
to Socretarj' o f 
State Subsequent 
enaotments to con- 
trol regulations 


3. Whenever the Goveruoi -General in Council shall hold a 


Lieutenant-Gover- 
nors and Chief 
Commissioners to 
be members e.v- 
qfilcio of Governor- 
General’s Council 
for tlie purpose of 
making laws and 
regulations 


meeting for the purpose of making laws and 
regulations at any place within the limits of any 
territories now ot heieafter placed under the 
administration of a Lieutenant-Goveinor oi a 
Chief Commissioner, the Lieutenant-Governor or 
Cliief Conmiissionei respectively shall be c.v. 
officio an Additional Member of the Council of the 
Govcrnoi-General for that purpose, in excess (if 


necessary) of the maximum number of twelve specified by the said Act. 


4. Section f 01 ty-nine of the Act of the thiid and fouith years 
Section 49 of 8 King William the Fouith, chaptei eighty 

and 4, Will. 4, c. 85 five, is hereby lepealed. 
repealed 


H 
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Procedure in case 
of difference bet- 
ween the Governor- 
General and the 
majority of his 
Council 


5. Whenever any measure shall be proposed before the Governor- 
General of India in Council whereby the 
safety, tranquility, or interests of the British 
possessions in India, or any part tliereof, may 
he, in the judgment of the said Governor-General 
essentially affected, and he shall bo of opinion 
either that the measure proposed ought to be 
adopted and carried into execution, or that it ought to be suspended 
or rejected, and tlie majority in Council then present shall dissent from 
such opinion, the Governor-General may on his own autliority and res. 
ponsibility, suspend or reject the measure in part or in wliole, or adopt 
and carry it ijito execution, but in every such case any two members of 
the dissentient majority may require tliat the said suspension, rejection, 
or adoption, as well as the fact of their dissent, shall be notified to the 
Secretary of State for India, and such notification shall be accompanied 
by .copies of tlie minutes (if any') which the Members of the Council 
shall have recorded on the subject. 

G. Whereas it is expedient that additional facilities should be given 
for the employment of natives of India, of proved 
merit and ability', in the Civil Service of Her 
Majesty in India : Be it enacted, that nothing in 
the ‘‘ Act for the Government of India,” twenty 
one and twenty-two Victoria, chapter one hundred 
and six, or in the “ Act to confirm certain appointments in India, and to 
amend the law concerning the Civil Service there,” twenty-four and 
twenty'-five Victoria, chapter fifty-four, or in any other Act of Parliament 
or other law now in force in India, shall restrain the autliorities in India 
by whom appointments are or may be made to offices, places, and employ- 
ments in the Civil Service of Her Majesty in India from appointing 
any' native of India to any' such office, place, or employment, although 
such native shall not have been admitted to the said Civil Service of 
India in manner in section thirty-two first mentioned Act provided, but 
subject to such rules as may be from time to time prescribed by the 
Governor-General in Council and sanctioned by the Secretary of State 
in Council, w'ith the concurrence of a majority of members present , 
and that for the purpose of this Act the words “ natives of India 
shall include any person horn and domiciled within the dominions o 
Her Majesty in India, of parents habitually' resident in India, and not 
established there for 'temporary purposes only ; and that it bhall lie 


Power to appoint 
natives of India to 
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lawful for tlic Govoriior-Geueral in Council to define and limit from time, 
to time ilie (lualificalion of ‘native of India’ tlms expressed ; provided 
tliat every resolution made by liim for such purpose sliall be subject to 
the sanction of the Secretary of State in Council, and shall not have 
force until it has been laid for tliirty days before both Houses of 
Parliament. 


(y) the INDIAN COUNCILS ACT, 1871 

134 & 35 Viet., Ch. 34.) 


AN ACT TO EXTEND IN CERTAIN RESPECTS THE POWER OP LOCAL 
LEGISLATURES IN INDIA AS REGARDS EUROPEAN BRITISH SUB- 


JECTS. 

Whereas it is e.xpedient that the power of making laws and 
regulations conferred on Governors of Presidencies in I ndia in Council 
by the Indian Councils Act, 24 & 25 Viet., c. 67, sec. 42 should in 


certain respects bo extended : 

Be it enacted by the Queen’s Most Excellent Majest}’, by and 
with the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the authority 
of the same, as follows : — ' 

1. No law or regulation lieretofore made or hereafter to be made 


Power to Local 
Legislatures to con- 
fer jurisdiction over 
European British 
subjects to Magis- 
trates in certain 
cases 


by any Governor or Lieutenant-Governor in 
Council in India in manner prescribed by the 
aforesaid Act shall be invalid only by the reason 
that it confer.s on Magistrates, being justices of 
the peace, the same jurisdiction over European 
British subjects as such Governor or Lieutenant- 


Governor in Council, by regulation made as aforesaid, could have 
, lawfully conferred or could lawfully confer on Magistrates in the 
exorcise of autlinrity over native.s in flie like cases. 

2. When evidence lias been given in any proceeding under tliis 


Act before a Magistrate, being a justice of the 
peace, which .appeals to he sufficient for the 
conviction of tiic accused person, being an 
European British subject, of an offence for which, 
if a native, he would under existing law be 
triable exclusively before the Court of Sessions, 
or which, in the opinion of the Magistrate is one whicli ouglit to he 


Committal of de- 
fendant (being an 
European British 
subject) to the 
High Court. (Indian 
Act No, XXV of 
1881, s. 220) 


tried by the High Court, the accused person, if such European British 
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subject, shall be sent for trial by the Magistrate before Ibo lli<rl, 
Court. 

3. And whereas by an Act passed by the Governoi-General of 
India in Council, Indian *Act No. XXII of 1870. 


local 


'{.Q it is provided that certain Acts heretofore }> 3 S‘-e(! 


Power to 
Legislatures 

amend and repeal by the Governors of Madras and Bombay rc'- 
certain laws i , , , , . ^ 

pectively in Council, and by the Lieutenant- 

Governor of Bengal in Council, shall, so far as legards the liability of 

European British subject to be convicted and puni.slied thereunder, !« 

and be deemed to be as valid as if they had been pasted by the 

Governor-General of India in Council at a meeting for the purpose of 

making laws and regulations; Be it further enacted, that tlie said 

Governors and Lieutenant-Governors in Council respectively shall ha\e 

power to repeal and amend any of the said Acts to be passed under 

the p^o^'isions of the Indian Councils Act. 


(vi) THE INDIAN COUNCILS ACT, 1874 

(37 & 38 Viet., Ch, 91) 

AN ACT TO AMEND THE D.AW BBLATING TO THE COUNCIL OF THE 
GOVBENOE-GENEEAL OP INDIA. 

Whereas it is expedient to amend the law i elating to the Council 
of the Governor-General of India : 

Be it enacted, etc., etc. ***** as follows : 

1. It shall be la^vful for Uer Majesty, if she sludl see tit, to 
increase the number of the ordinary' members of 
orSiry Member of Council of the Governor-General of India to 

Governor-General in si.v, by appointing any person, from time to time, , 
worfe purpLeT^^^” Aval rant under Hei Eoyal Sign Manual to lie 
an ordinary member of the said Council in 
addition to the ordinary members thereof appointed under .section tliree 
of the “ Indian Councils Act, 1861, ’’and under section eight of the 
Act of the thirty'-second and thirty-1 hii d yeais of Ilei pi e.seiit Majesty, 
chapter ninety seven. The laav for the time being in force vsitli 
reference to ordinaiy members of the Council of the Governor-General 
of India sliall apply to the peison so appointed by Hei Majesty undci 
this Act. who shall be called the member of Council for public Au>rl- 


purposes. 



!rHE couNcir, oE inJdia act, 1876 




isi 


Power to reduce 
number of members 
of the Council of 
the Governor-Geue- 
ral 


2. Whenever a member of Council for public works purposes 
sliall have been appointed under the first section 
of this Act, it shall be lawful for Her Majesty, if 
she shall see fit, to diminish, from time to time, tlie 
number of the Oldinary members of the Council 
of the Governor-General of India to five, bj^ 

abstaining so long as she shall deem proper from filling up any vacancj' 
or vacancies occurring in the offices of the ordinary members of the 
said Council appointed under section three of ** The Indian Councils 
Act, l8Gl,” and under section eight of the Act of the tliiity-second 
and thirty-thiid years of Her present Majesty, chapter ninety-seven, 
not being a vacancy in the office of the ordinary membei of Council 
required by law to be a barrister or a member of the Faculty of 
Advocates in Scotland, and whenevei the Secretary of State for India 
shall have informed the Governoi -General of India that it is not the 
intention of Her Majesty to fill np any vacancy, no temporary 
appointnient shall be made to such vacancy under section 
twenty-seven of “Indian Conucils Act, 1861,” and if any 
such temporary appointment shall have been made previously 
to the receipt of such information, the tenure of office of tli® person 
temporarily ap2)oin led shall cease and determine from the time of the 
receipt of such infoiination by the Goveinor-Geneial. 

3. Nothing in this Act contained shall affect the provisions of 

section eight of “ The Indian Councils Act, 
uor-Ge^cral in°ros- 1861/’ or the provisions of section five of the 

pcct o£ his Council, Act of the thirty-tliivd year of Her Majesty, 

not affected ■ 4. u 41-4. 4^ i 

chapter tliiee, or any power or autlionty vested 

by law in the Governor General of India in respect of liis Council or 
of the members theieof. 


(vii) THE COUNOIL OE INDIA ACT, 1876 

(39 Viet., Ch. 7.1 

.\N ACT TO AMEND THE DAW EELATING TO CERTAIN 
APPOINTMENTS TO THE COUNCID OP INDIA. 

Whereas by an Ad of the thii (y-second and thirty-thiid years of 
the reign of Her present Majesty, chapter ninety-seven (in this Act 
leferred to as the Act of 1869), it was, among other things, jirovided 
that the membei s of the Council of India were to hold their'offices for 



Ixii 


APjPENDIX 


apeiiofl of ien ycais, anti foi such fin (her peiiod as is in scclion 
tin ee of the «aid Act mentioned, 

And wheieas, regaid being had to the composition of the said 
Council contemplated in section ten of the Act oi the twenty- liist and 
twenty-second years of Ilei piesent Majesty, chaptei one luindied 
and six (in this Act letened to as the Act of 1858), it is expedient to 
amend the said fii st-mentioned Act in ceitain parliculais. 

Be it enacted * as follows : 

1. Notwithstanding anything m the Act of 1869. the Secietaiy 
of Slate foi India may, if he thinks fit, subject 

po^Von°s”Sr%r^ as to the nmnbei of appoint- 

tessional oi other inents lieieinaflei laid down, appoint any 
qualifications , . . . , , 

person having professional oi othei peculiar 

(pialifications to be a inembei of llie said Council undei this 

Act ; and eveiy pei son so appointed shall liold his office in the same 

inannei, and shall be entitled to tlie same salaiy, pension, and otlier 

lights and piivileges, .ind b“ ‘•ubject to the same disabilities, as if 

he had been elected oi appointed before the passing of the Act of 

1869. 

Wheie any poison appointed undet this Act is at his appointment 
a meinbei of tlie Council, In'- period of lii-. service foi the purposes of 
tliib Act sliall be leckoned ftom tlie lime of liis fiist appointment to 
the Council, 

The special lea'-ons foi every appointment undei this Act .-hall bo 
stated in a niimitc ot the Sccictary of State for India, and shall be 
laid ficfoie bofli Houses of Parliament. Not inoie than thiee persons 
appointed undei this Act shall be ineinbeis of the Council at the same 
time; noi shall the piovisions of sections seven and ten of the Act of 
IS.'iS. wdlli lefoionee to the inembeis of the Council and the qualifica- 
tions of tlie inajoi pait of the ineinbeis, be affected by this Act. 

(viii) THE INDIAN COUNCILS ACT, 1892 

(55 & 5G Vicl., Ch. 14.) 

AN ACT TO AjUENn TIIH INDIAN COUNCIDS ACT, 18G1. 

Be it enacted by the Queen’s Most Excellent Majesty, by and 
witli the advice and consent ol the Loids Spiritual and Temporal, and 
Commons in this piesent Pailiament assembled, and by tlie auflioiiti 
of the same, as follows : — 
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THE INDIAN COUNCILS ACT, 1892 

1. (1) The Tiuniber of adrlitional memhors of Council iiominatecl 

by tlie Governor-General under the provisions of 
section ten of tbe Indian Councils Act. 1868, 
shall be such as to him may seem from time tc> 
lime expedient, but shall not be less than ten 
nor more than sixteen ; and the number of 
additional membeis of Council uominaled by the Govoiuois of the 
Piesidcncies of Foil St. George and Bombay lespectively under the 
piovisions of section twenty-nine of the Indian Councils Act, 1861, 
shall besides tlie Advocate-Geneial of the presidency or officer agting 
in that capacity, he such as to the said Governors respectively may 
from time to time expedient, but shall not be less than eight nor 
more than twentj'. 

(2) It shall be lawful foi the Goveinor-Geueral in Council by 
proclamation from time to time to increase the number of Councillors 
whom the Lieutenant-Governors of the Bengal Division of the Presi- 
dency of Fort William and of the Nortli-Western Provinces and Oudh 
lespectively may nominate for their assistance in making laws and 
legiilations : Piovided alwnj's that not more than twenty shall be 
nominated for the Bengal Division, .and not more than fifteen for the 
Nortli-Westein Provinces and Oudh. 

(3) Any person resident in India may be nominated an 
additional membei of Council under sections ten and twenty-nine of 
the Indian Councils Act, 1861, and this Act, or a member of the Coun- 
cil of the Lieutenant-Governor of any province to which the provisions 
of the Indian Councils Act, 1861, touching the making of laws and 
regulations, liave been oi are hereafter extended or made applicable. 

(4) The Governor -General in Council may fiom time to time 
with the approval of the Secietary of State in Council, make regu- 
lations as to tlie conditions under whicdi such nominations, or any of 
them, shall be made by tlie Governor-General, Governors, and 
Lieutenant-Governois, respectively, and presciibe tbe manner in whicb 
Buch regulations shall be cauied into effect. 

2. Notwithstanding any piovision in the Indian Councils Act, 
1861, the Governor-General of India in Coun- 
cil may from time to time make i ales authoris- 
ing at any meeting of the Governor-General’s 
Council for the pin pose of making law.s and 
regulation.s tlie discussion of the Annual 
1 inancial Statement of the Govemor'-General 


Modification of 
provisions o£ 24 & 
25 Viet , c. 67 as to 
business at Legisla- 
tive mootings 


Provisions for in- 
crease of number of 
members of Indian 
CounoiLs for making 
laws and regula- 
tions 
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in Council and llie UKking of qneBtions, but under such conditions and 
restrictions as lo the subject or otlierwise as shall be in the said rules 
prescribed or declared ; And notwithstanding any provisions in the 
Indian Councils Act, 1861, the Governors in Council of Fort St. George 
and Bombay, lespectivoly, and the Lieutenant-Governor of any 
province to which the provisions of the Indian Councils Act. 1861, 
touching the inalcing of laws and regulations, have been made or are 
hereafter extended or made applicable, may from time to time make 
rules for authorising at any meeting of their respective Councils for 
the purpose of making laws and regulations the discussion of the 
Annual Financial Statement of their respective local Governments 
and the asking of questions, but under such conditions and restric- 
tions O'- lo subject or otherwise as shall in the said rules applicable 
to such Councils respectively l)e prescribed or declared. But no 
member at any such meeting of any Council should iiave power to 
submit or propose any resolution, or to divide tlie Council in respect of 
any such financial discussion, or the answer to any question asked 
under the authority of this Act or the rules made under this Act : 
Provided that any rule made under this Act by a Governor in Council, 
or by a Lieutenant-Governor, shall be submitted for and shall be 
subject to the sanction of the Governor-General in Council, and any 
rule made under this Act by the Governor-General in Council shall be 
submitted for and shall be subject to the sanction of the Secretary of 
State in Council : Provided also that rules made under this Act shall 
not be subject to .alteration or amendment at meetings for the purpose 
of making laws and regulations. 


3. It is hereby declared that in the twenty.seeond section of the 


Jle.aning of 24 & 
25 Viet. c. 67, s. 22; 
3 & 4 Will. IV, c. 
85; &lG&17Vict. 
c. 95 


Indian Councils Act, 1861, it was .and is intend- 
ed that the words “ Indian territories now 
under the dominion of Her Jlajesty ” should be 
read and construed as if the words ’* or 
hereafter ” were and had at the time of the 


passing of the said Act been inserted next after the word “ now ” and 
further, that the Acts third .and fourth, William tlie Fourth, Chapter 

eighty-five, and sixteenth and seventeenth Victoria Chapter ninety-five 

respectively, shall be read and construed as if at the d.ate of the enact- 
ment thereof respectively, it was intended and had been enacted that 
the said Acts respectively should extend to and include the territoues 
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acquired after the dates tliereof respectively, by the East India Com- 
pany, and slionld not be confined to the territories at tlie dates of the 
said enactments respective!}' in the possession and under the Grovein- 
itieni of the said Company. 

4. Sections thirteen and thirty-two of the Indian Councils Act, 
1861, are hereby repealed; and it is enacted 

Repeal 


(1) If any additional member of Council or any members of the 


Power to fill up 
vacancy in number 
of additional mem- 


Council of a Lieutenant-Governor .appointed 
nnder the said Act or this Act shall be absent 
from India or unable to .attend to the duties of 


bors 


his office for a period of two consecutive 


months, it shall he lawful for the Governor-General, the Governor, or 


the Lieutenant-Governor to whose Council such additional member or 


members may have been nominated (as the case may be) to declare, 
by a notification published in the Government Gazette^ that’the seat in 
Council of such person has become vacant. 

(2) In the event of a vacancy occurring by the absence from India, 
inability to attend to duty, death, acceptance of office, or resignation 
duly accepted of any such additional member or members of the 
Council of a Lieutenant-Governor, it shall be lawful for the Governor- 
General, for the Governor, or for the Lieutenant-Governor, as the 
case may be, to nominate any person as additional member or members, 
as the case may be, in his place ; and every member .so nominated 
shall be summoned to all meetings held foi- tlie purpose of making 
laws and regulations for the ternt of two years from the d.ate of 
such noininaion ; Provided always that it shall not be lawful by such 
nomination, or by any nomination made undei this Act, to dimi- 
nish the proportion of non-official members directed by the Indian 
Councils Act, 1861, to be nominated. 


5. The local legislature of any province in India may from time 

Powers of Indian *'*’^*^’ passed under and subject to the 

provincial legis- provisions of the Indian Councils Act, 1861 and 

latures . 

with tlio previous sanction of the Governor- 

General bill nut otherwise, repeal or amend as to that province any 

hiw or regulation made either before or after the passing of this Act 

by any authority in India othei than that local legislature : Provided 

that an Act or a provision of an Act made by a local legislature, am) 
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subsequently n-NScnted to by the Govemov-Geneinl in pursuance 
of the Indian Councils Aet, 1861. shall not be cleeinetl invalid bv 
ie.i‘-on only of its leqtiiring the pte\noi'i« sanction of the Governor- 
General under thi>' =ection. 

6. In this Act — Tlic expression. *' local 
DeGnitionc 1 eg i slat me”, means— 


(1) The Goveinoi-in-Council for the pin pose of making 
laws and legulations of the respective provinces of Fort St. George 
Bombay : and 

(2) The Council for the purpose of making laws and legula- 
tions of the Lieutenant-Governor of any pi ovince to which the prornsions 
of the Indian Councils Act, 1861. touching the making of law.s or 
regulations have been or liereaftei extended or made applicable. 

The expie.ssion “ Province” means any presidency, division, 
pi ovince oi territoiy ovei which the poweis of any local legislature 
foi the time being extend. 


7. Nothing in this Act shall detract from or diminish the powers 


Saving power of 
Governoi-Genor.al in 
Oounoil 


of the Governor-General in Council at meet- 
ings for the pin pose of making laws and 
regulation*-. 


<S. This Act may be cited as the Indian Councils Act. 1892 ; 

and the Indian Councils Act. 1861. and llii*- 
Short title cited together as the Indian Coun- 

cils Acts, 1861 and 1892. 


(ix) THE INDIAN COUNCILS ACT, 1904 

AN ACT TO .\aiKND INDIx\N COUNCILS ACT OP 1874 
Whereas it is etc. etc. . . . * Be it enacted * * * as 

follows : — 

1. In section one of the Indian Councils Act, 1874, the vord“ 
who shall be called the member of council for public vorks and in 

section two of the same Act the words ‘ for public works ' are liereb\ 
lepealed. 

2. The Act shall be cited as the Indian Councils Act, 1904. 
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(x) THE COUNCIL OF INDIA ACT, 1907 

AN ACT TO AMEND THE DAW AS TO THE COUNCIL OF INDIA 

He it enacted by the lung's Alo'-t Excellent ^lajesty, by and witb 
the ad%n'ce and consent of the Lords Spiritual, and Temporal and 
Commons, in tins present Parliament assembled, and by the authority 
of the same, as follows : — 

1. Tlie Council of India shall consist of such mnnber of members 
not less than ten and not more than fourteen, as the Secretary of 
State may from time to time determine. 

2. In section ten of the Government of India Act, 1858 (21 and 
22 Viet. c. l06), tlie words “ moi’e than five years '' shall be substitut- 
ed for the words ‘‘more than ten years.” 

15. Section thirteen of the same Act shall, as regards any inent- 
ber appointed after the passing of this Act, he read and construed as 
if the words one thousand pounds were substituted for the words one 
thousand two hundred pounds. 

i. Section two of the Government of India Act, 1869 (32 and 
33 Viet. c. 97), shall, as regards any appointment made after the 
passing of this Act. be read and construed as if the word “seven" 
were substituted for the word “ ten.” 

5. The Council of India Act, 1876 (3<) Viet. c. 7), and the 
Council of India Reduction Act, 1889 (52 and 53 Viet, c. 65), arc 
hereby repealed. 

C, This Act may be cited as tlie Council of India Act, 1907. 


(xi) THE INDIAN COUNCILS ACT, 1909 

AN ACT TO AMEND THE INDIAN COUNCILS ACTS 1861 AND 1892 AND 
THE GOVERNMENT OP INDIA ACT, 18S8 
{,15th May 1909. ] 

Be it enacted by the King’s Jlost Excellent Tilajesty, by and with 
the advice and consent of tlie Lords S[tiritnal and Temporal, aiid 
Commons, in this present P.arliamciit assembled, and by the authority 
of the same, as follows ; — 

1. (1) Tlie additional members of the Councils for tlie purpose 

of making laws and regulations (hereinafter 

consTtuSrofLe- Legislative Councils) of the 

gislalive Councils Governor-General and the Governors of Eon Sr. 

George and Bombay, and the memheib of the 
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Legislative Councils already constituted, or rvliicli may hereafter be 
constituted, of the several LientenantrGovernoi s of Provinces, instead 
of being nil nominated by tlie Goveinoi-. or Lientenant-Goveinor in 
manner provided by the Indian Councils Acts, ISdl and 1892. shall 
include inembeis .so nominated and also members elected in accordance 
with regulation^ made under this Act, and references in those Acts to 
the members so nominated and their nomination shall be construed as 
including refei'ences to the members so elected and their election. 

(2) The number of additional membeis or members so nominated 
and elected, the number of such members lequired to constitute a 
quorum, the teuiv of ollice of <^ach membeis and the manner of filling 
up casual vacancies occuning by reason of absence fi om India, inability 
to attend to duty, death, acceptance of office, or lesignation duly 
accepted, or othenvise. sliall, in the case of eacli such Council, he such 
as may be prescribed by legulations made under this Act : 


Provided that the aggiegate number of members so noiiiiiiatefl 
and elected shall not, in the case of any Legislative Council mentioned 
in the first column of the Fiist Schedule to this Act, exceed the number 
specified ill the secoiul columu of that schedule. 


2. (1) The number of ordinary memheis of the Councils of the 
Governors of Fort Saint George and Bombay 

Constitution and 

procedure of execu- shall be such iiuinber not exceeding four as the 
Governor^^'of^ Port etary of State in Council may from time to 

Saint George and jjme direct, of rvhoui two at least shall be pei- 
Bombay 

sons who at tlie time of their appointment hare 
been in the service of the Ciorvn in India for at least trvelve yeais. 


(2) If at anj meeting of eitlier of such Councils theie is an 
equality of votes on any question the Govemoi oi other person piesi- 
ding shall have two votes or the casting vote. 


3. (1) It shall he larvf 111 for the Governor-Geneial in Council. 

_ . rvith the appi oval of the Secretary of State in 

Porrerto consti- 


lute provincial Exe- 
cutive Councils 


Council, by pi ochimatioii, to cieate a Council in 
the Bengal Division of the Presidency of Foit 
William foi the pm imse of assisting the Lieuteimiit-Guvemoi in the 
executive goreinment of thepiorince, and by such pioclamation 
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(а) to make provision for ileterniining wlmt shall be the number 
(not exceeding four) and (pialifications of the nienibers of the 
Council ; and 

(б) to make provision for the appointment of temporary or acting 
members of the Council dmingthe absence of any member fioin illness 
or otherwise, and for the procedure to be adopted in case of a differ- 
ence of opinion between a Lieutenant-Goveriioi and his Council, and in 
the case of pfpiality of votes, and in the case of a Tjieuteuant-Governor 
being obliged to absent himself fiom bis Council from indisposition or 
any other cause. 

(2) It '-ball be lawful fot the Goveinoi-General in Council. Avitli 
the like approval, l)y a like i>roclainatiou to create a Council in any 
other iwovince under a Ideutenaut-Goveinor foi the ])uipose of assisting 
the Lieutenant-Governor in tlie executive goveinmetit of the province : 
Pivjvided that befoie any such proclamation is made a draft there- 
of shall he laid before each House of Parliament for not less than 
'-ixty days during the session of Parliament, and, if before the expira- 
tion of that time an Address is presented to His Majesty by either 
House of Parliament against the draft or any pait tliereof, no farther 
proceedings shall be taken thereon, without prejudice to the making of 
all)' new draft. 

(3) Where any such proclauiatioh has been made with respect to 
any province the Lieutenant-Governor may, witli the consent of the 
Governor-General in Council, fiom time to time make rules ami ordeis 
foi the more eonvenient transaction of business in his Council, and any 
order made or act done in accordance with the rules and orders so 
made shall be deemed to be an act or older of Die Lieutenant-Governor 
in Council. 

(4) Every member of any such Council shall be appointed by the 
Governor-General, with the approval of his Majesty, and shall, as sxmli 
bo a member of the Legislative Council of tlie Lieutenant-Governor, in 
addition to tlie members nominated by the Lieutenant-Governor and 
elected under the provisions of this Ae|, 

4. The Governor-General, and Uie Goveinot of Poet Saint 
. George and Bombay, and the Lieutenant-Gover- 

Vice-Presidents every province lespectively sliull appoint 

a member of their lespective councils to be Vice- 
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President thereof, and, for the purpose of temporarily holding and 
executing tlie office of Governor-General or Governor of Fort Saint 
George or Boinbaj- and of presiding at meetings of Council in the 
absence of the Governor-General. Go%'crnor, or Lieutenant-Governor, 
the Vice-President so appointed shall be deemed to be the senior 
member of Council and the member highest in rank, and the Indian 
Councils Act, 1 861 , and sections sixty.two and sixty-threeof the Govern- 

‘d& i Will 4 c. 

85 ' ’ ' accordingly. 


Power to extend 
business of Legis- 
lative Councils 


5. (1) Notwithstanding anything in the Indian Councils --Vet, 

1861. the Governor-General in Council, tlie 
Governors in Council of Fort Saint George and 
Bombay respectively, and the Lieutenant- 
Governor or hieutenant-Groyevnor in Council of every province. shrtlJ 
nuike rules authorising at any meeting of their respective legislative 
councils the discussion of the annual financial statement of the 
Governor-Genet al in Council or of their respective Local Governmeiifs, 
its the case ma}’ he, and of any matter of general public interest, and 
tlie asking of questions, under such conditions and restrictions as may 
be prescribed in the rules applicable to the several councils. 




(2) Such rules as aforesaid may provide for the appointment of 
a member of any such council to preside at any such discussion 
in the place of the Governor-General, Governor, oi Lientenant-Govoi- 
nor, as the case may be, and of any Vice-President. 


(3) Rules under this section, where made by a Governor in 
Council, or by a Lieutenanf 'Governor, ora Lieuten.ant-Goveriior in 
Council, shall he subject to the sanction of the Governor-General in 
Council, and where made by the Governor -General in Council shall be 
subject to the sanction of tlie Reorefary of St.ate in CoiiiicU, and shall 
not be subject to alteraliou or ameiulmeni by the Legislative Council 
of the Governor-General, Governor, or Lientenant-Governor. 


(j. Tlie Govcinor-General in Council ^hnlI, subject to the appro- 
val of the Secretaiy of State in Council, iiiaki' 
make legnlations as to the conditions under which ami 
manner in which persons resident in India may 
be nominated or elected as members of the Legislative Councils of tlws 
Govcnioi-General, Governors, and as to the qualilicatious lor being, 


Power to 
regulation^ 
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nnd fnr bfiiig nominated or elected, a meinher of .anj’ such council, 
and as to any other mat i or for rrhicli regulations are authorised to ho 
made under this Act, and also as to the manner in wliich those regula- 
tiouh arc to be carried into etl'ect. JJegulatioii.s under this section shall 
not be subject to alteration or amendment by the Legislative Council of 
the Governor-General. 


7. All proclamations, regulations and vitles made under this Act, 


Laying of procla- 
in a t i o n s, etc., 
before Parliament 


other tlian rules made by a Lieuten.ant-Governor 
made for the more convenient transaction of 
' linsiness in his Council shall be laid before both 


lloiisos of Parliament as soon as may be after they are made. 


8. (1) This Act may be cited as the Indian Councils Act, 1909, 


Short title, cons- 
true t i o u, c o m- 
meneemont, and 
repeal, 32 &33 Viet, 
c. 98. 38 & 34 Viet, 
c, 31 


and shall he construed with the Indian Council 
Acts, 1861 nnd 1692, and those Acts, the Indian 
Councils Act 1869, the Indian Councils Act, 1873, 
the Indian Councils Act, 1874, the Indian 
Councils Act, 1904, and this Act may be cited 


together as the Indian Councils Acts, 1861 to 1909. 


(2) This Act shall come into operation on sneh date or dates as 
the Governor-General in Council, with the ap- 
^*4^dw^7°f'. 2G pi'''>val of the Secretary of Stale in Conncili 
may appoint, and different dates may be appoint- 
ed for different purpo'-es and provisions of this Act and for different 
councils. 


On the d.ate appointed for the coming into operation of this Act 
ns respects anj- Legislative Council, all the nominated members of the 
Council tlien in office shall go out of office, but may, if otherwise quali- 
fied, he renominated or be elected in accoi dance with the provisions of 
this Act. 

(3) The enactments mentioned in the Second Schedule to this 
Act are hereby repealed to the extent mentioned in the third column 
of that Schedule. 
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SCHEDULES 
riRST SCHnoULK 

Nwmbos of f^ommnted and Elected iTcmheis of Legislative 
Councils 



Legislative Cotmcil of the Governor-General. qq 

Legislative Council of the Governor of Port Saint George ... 50 

Legislative Council of the Governor of Bombay. j gp 

Legislative Council of tl^e Lieutenant-Governor of the I 
Bengal division of the Presidency of Fort Williarn ... 50 

Legislative Council of the Lieutenant-Governoi of the j 

United Provinces of Agia and Oudh ... ... 50 

Legislative Council of the Lieutenant-Governor of 
the Provinces of Eastern Bengal and .Assam ... ' 50 

Legislative Council of the Lieutenant-Governor of the 
Province of the Puniah ... ... ... ... 30 

Legislative Councii of the Lieutenant-Governor of the 
Piovince of Burma ... ... .. ... ... 30 

Legislative Council of the Lieutenant-Governor of any 
Province which may hereafter be constituted ... ... , 30 


SECOND SCHEDULE 
Enactments repealed 

^chaptoT^ Shoit title, j Extent of repeal. 

24 and 25 The Indian In section ten, the words “ not less than six 
Vict , C. G7. Councils nor more than twelve in number.” 

Act, 1861. In section eleven, the words “ for the term of 
two years from the date of such nomina- 
tion.” 

In section fifteen, the words from “ and the 
power of making laws and regulations” to 
“ shall be present.” 

In section twenty-nine, the noids “ not less 
than four nor more than eight in number.” 
[in section thirty, the words “for the term of 
two years from the date of such nomina- 
fcinn.” 

'In section thirty-four, the words from “and 
power of making laws and regulations,” to 
I “shall be present. ” 

1 In section forty-five, the words from "and 
' the power of making laws and regulations” 
to ‘ 'shall bo present.” 
j Sections one and two. 

55 and 56 The Indian 1 In section four, the words “appointed under 

Viot., c. 14 Councils the said Act or this Act” and paraginpb 
Act, 1892. I (2). 
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(xii) GOVERNMENT OP INDIA ACT, 1912 

(2 & 3 Geo. 5) 

AN ACT TO MAKE SUCH AMENDMENTS IN THE LAW BBEATING TO 
THE GOVBENMENT OF INDIA xIS ARE CONSEQUENTIAL ON THE 
APPOINTMENT OF A SEPARATE GOVERNOR OP FORT 'WIDIiIAlI IN 
BENGAL, And other ADMINISTRATIVE CHANGES IN THE LOCAL 

Government of India. {,25th June WiS."] 

Whereas His Majesty has been pleased to appoint a Governor of 
the Presidency of Fort William in Bengal as delimited by a procla- 
mation made by the Governor-General in Council and dated the 
tw'enty-second day of March nineteen hundred and twelve : 

And whereas the Governor-General in Conneil by two further 
proclamations of the same date lias constituted a new province under 
a Lieutenant-Governor styled the province of Bihar and Orissa, and 
has taken the province of Assam under the immediate authoritj' and 
management of the Governor-General in Council 

And whereas it is expedient to declare what powers are exer- 
cisable by the Governor and Governor in Council of the presidency 
of Fort William in Bengal and to make other provisions witlj respect 
to the administrative changes effected as aforesaid : — 

Be it therefore enacted by the King’s Most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and Tem- 
poral, and Commons in this present Parliament assembled, and by the 
authority of the same, as follows : — 

1.— (1) It is hereby declared that the Governor and Governor in 
Council of the presidency of Fort William in 
n o r\ Bengal shall within that presidency as so deli- 

William in Bengal inited as aforesaid, have all the rights, duties, 

functions, and hnmunities whicli the Governors 
and Governors in Council of the presidencies of Fort Sfc George and 
Bombay icspectively possess, and all enactments relating to the 
Governors of those presidencies and the Councils (whether for 
executive or legislative purposes) thereof and the numbers of those 
Councils shall apply accordingly to the Governor of the presidency of 
Fort William in Bengal, and his Council and the members of that 
Council ; 

Provided that, — 

(a) if the Governor-General in Council reserves to liimself any 
powers now exercisable by him in i elation to tlie Presidency of Fort 
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WiIJiniii ill iJengiiJ, fliohe powers sliail coniimie to be exeicibivblu liy 
tlio C4oveinor-Gcueriil in Comicil in llie like manner ami to the like 
extent Ub herotol'ore ■, ami 

(6) li shall not ho obligatoiy to nomiiiiite tho Advoeate-General 
ol the piesidenoy oi' Fort William in Bengal or any ollicer acting in 
that capacity to he a memhci of the legislative council of that 
Governor of that presidency. 

(2). Tho powei of the Governor-Genenil in Oonncil under .section 


S6 Geo. 8. o. 84 


Prorisiens as ta 
the province of 
Bihar. 9 Eelw. 
7. c. 4 


Creation of le- 
gislative councils of 
chief commissioners 
17 and ISVict. c. 77 


one of the Indian Presidency Towns Act 1815, 
to extend the limits of the town of Calcutta 
slmll be transferred to the Governor in Council 
of the presidency of Port William in Bengal. 

2. Tlie provisions of 8nb-section(l) of section three of the Indian 
Councils Act, 1909 (which relate to the constitu- 
tion of provincial executive councils), shall apply 
to 1 he province of Bihar and Orissa in like manner 
as they applied to the province of the Bengal 

division of the presidency of Poit William. 

3. It shall he lawful for the Goveiuor-General in Council by 

proclamation to extend subject to such inodili- 
cations and adaptations n« lie may consider 
necessary, the provisions of the Indian Councils 
Acts 18G1 to 1909, touching the making of laws 
and regulations, for the pence and good Govern- 
ment of provinces under Lienten.anl-Governor.s (iiiclnding tlie provisions 
a^ to tiie constitution of legislative councils for such provinces and the 
business (0 he tiaiisacteil theiein, to any lerritorie.s for the time being 
under a chief commissioner, and where such piovisions have been 
applied to any such territoiies the proviso to section tiuee of the 
GovermriPiit of India Act, 1854 (which relates to the alteration of laws 
and regulations in such teriitories) shall not apply to those teiritories. 

4. (l) Tho enactments mentioned in Part I of the Schedule to 
tliis Act alinll have effect Subject to the amend- 
ments iliereiii .specified, and section fifty-sevcu of 
the East India Company Act, 1793, and section 
seventy-oro of the Government of India Act, 
1833 (whicli » elate to the tilling up of vacancies 
in the Indian Civil Service), and othei enactments mentioned in Part 
II of that Schedule are hereby I'epealed. 


Amendment and 
repeal of Acts and 
saving of 83 Geo. c. 
52 and 4 Will. 4 
c. 85 
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(2) Nothing in tliis Act or in the said recited proclamatioiib shall 
affect the power of the Governor-General in Council of niahing new 
distruhiitione and arrangement of territories into and among the various 
presidencies and lieutenant-governorships, and it is hereby declared that 
the said power extends to territorieb under the immediate authority 
and management of the Governor-General in Council as well 
as to territories subject to the several presidencies and lieutenant 
governorships. 

5. This Act may be cited as the Government of India Act, 
1912, and shall come into operation on such day 

Short title and Governor-General in Council rvilh the 

commencomont _ . n 

approval of the Secretary of State in Council ‘ 

may appoint. 


SCHEDULE 


PART I 
Amendments. 


In section fifty of the Indian Councils Act, 1861 (24 and 25 
Viet, c, 67), after tiio words “ then and in every such cose,” theic 
shall be inserted the words “the Governor of the Presidency of Fort 
William in Bengal.” 

In the First Schedule to the Iiidinii Councils Act, 1909 (9 Edw. 
7. c. 4). there slinll be inserted — 

" Legislative Council of tlie Governor of Foil William in 
Bengal. ... ... ... ... 50 

“ Legislative Council (tf the Lieutenant-Goveinoi of Bibar and 
Orissa ... ... ... ... 50 /- 


PART 11 
Repeals. 

Sections lifty-tbiee and fifty-seven of the East India Company 
Act, 1793 (33 Geo. 3. c. 52). 

In section sixty-two of the Goveriimenl of India Act, 18.33 (3 and 
4 Will. 4. c. 28.5) tlie words “ .and Governor of tlie Presidency of Fori 
William in Bengal.” and section seventy.one of tbe same Act. 

In section fifty of tbe Indian Councils Act, 1861 (24 and 25 
Viet. c. 67) tlic words “ and.Goveriior of tlie Presidency of F„rt 
William in Bengal.” 
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In the First Schedule to the Indian Councils Act, 1909 (9 Edw. 
7. c. 4), the following words : — 

“ Legislative Council of the Lieutenant Governor of the Bengal 
Division of the Presidency of Fort William ... ... 60 

‘‘ Legislative Council of the Lieutenant-Govenioi of the Province 
of Eastein Bengal and Assam ... ... 5 q_'i 

YI 

QUEEN VIOTOEIA’S PEOCLAMATION, 1858 

The following is the full text of the Pioclamation of Queen Victc- 
lia in 1858 on the assumption of the diiect Goveinment of India by the 
Crown from the East India Company 
I>BOCr<AMATION, BY THE QUEEN IN COUNCIE, TO THE PfilNCES, 
CHIEFS, AND PEOPLE OP INDIA (PUBLISHED BY THE 
GOVEENOE'GENEKAL AT ALLAHABAD, ON 
NOVEJTBEE 1, 1858). 

Ficto) io, by the Grace of God| of the United Kingdom of Groat 
Britain and Ireland, and of the Colonies and Dependencies thereof in 
Europe, Asia, Africa, America, and Australasia, Queen, Defender of the 
Faith. 

Whereas, for divers weighty reasons, We have resolved by and with 
the advice and consent of the Lords Spiritual and Temporal, and Com- 
mons, in Parliament assembled, to take upon Ourselves the Government 
of the Territories in India, heretofore administered in trust for us bj the 
Honourable East India Company : 

Now, therefore. We do by these presents notify and declare that, by 
the advice and consent aforesaid. We have taken upon Ourselves the 
said Government ; and We hereby call upon all Our subjects within the 
said territories to be faithful, aud to bear true allegiance to Us, Our heirs 
and successors, and to submit themselves to the authority of those whom 
Wo may hereafter, from time to time, soc fit to appoint to administer the 
Government of Our said territories, in Our name and on Our behalf ; 

And Wc, leposing especial trust and confidence in the loyalty, 
ability, and judgment of Oui right trusty and well beloved cousin and 
councillor, Charles John Viscount Canning, do hereby constitute and 
appoint him, the said Viscount C.'inning, to bo Our first Viceroy and 
Governor-General in and over Our said territories, and to administer the 
Government thereof in Our name, and generally to act in Our name and 
on Our behalf, subject to such orders and Regulations as he shall, from 
time to time, leoeivc from Us through one of Our principal Secretaries of 
State : 
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And We do hereby confirm in their several Offices, Civil and 
Military, all persons now employed in the service of the Honontable East 
India Company, subject to Our future pleasure, and to such Laws and 
Regulations as may hereafter be enacted. 

Wo hereby announce to the Native Princes of India that all treaties 
and engagements made with them by or under the authority of the 
Honorable East India Company arc by Us accepted, and will be scrupu- 
lously maintained ; and We look for the like observance on their part. 

We desire no extension of Our present territorial possessions ; and 
while we will permit no aggression upon Our dominions or Our rights, to 
be attempted with impunity, We shall sanction no encroachment on 
those of others. We shall respect the rights, dignity, and honour of 
Native Princes as Our own ; and We desire that they, as well as Our 
owu subjects, should enjoy that prosperity and that social advancement 
which can only be secured b}’ internal peace and good Government. 

We hold Ourselves bound to the natives of our Indian territories by 
the same obligations of duty which bind Us to all Our other subjects ; 
and those obligations, by the blessing of Almighty God, We shall faith- 
fully and conscientiously fulfil. 

Firmly relying Ourselves on the trvith of Christianity, and acknow- 
ledging with gratitude the solace of religion, We disclaim alike the right 
and the desire to impose Out convictions on any of Our subjects. Wo 
dcoliite it to be Our Royal will and pleasure that none be in any wise 
favoured, none molested or disquieted by reason of their religious faith or 
observances ; but that all shall alike enjoy the equal and impartial protec- 
tion of the Law : and ^^'c do strictly charge and enjoin all those who may 
be in authority under Us, that they abstain from all interforonoo with 
the religious belief or worship of any of Our subjects, on pain of Our 
highest displeasure. 

And it is Our further will that, so far as may he, Our subjects, of 
whatever race or creed, bo freely and impartially admitted to offices in 
_ Our service, the duties of which they may be qualified, by their education, 
ability, and integrity, duly to discharge. 

We know, and respect, the feelings of attachment with which the 
natives of India regard the l.ands inherited by them from their ancestors; 
and We desire to protect them in all rights connected therewith, subject 
to the equitable demands of the State ; and We will see that generally, in 
framing and administering the law, due regard be paid to the ancient 
rights, usages, and customs of India. 

Wo deeply lament the evils and misery which have been brought 

upon India by the acts of ambitious men, who have deceived their couir- 

I 
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trymcn, by false reports, and led them into open robollion. Our power 
has been shown by the suppression of that rebellion in the field ; We 
desire to show Our mercy, by pardoning the oSencos of those who have 
been thus misled, but who desire to return to the path of duty. 

Already in one province, with a view to stop the further efiusion of 
blood, and to hasten the pacification of our Indian dominions, Our 
Viceroy and Governor-General has held out the expectation of pardon, on 
certain terms, to the great majority of those who, in the late unhappy dis- 
turbances, have been guilty of oSences against Our Government, and has 
declared the punishment which will be inflicted on those whose crimes 
place them beyond the reach of forgiveness. We approve and confirm 
the said act of Our Viceroy and Governor-General- and do further an- 
nounce and proclaim as follows ; — 

Our clemency will be extended to all offenders, save .lud except 
those who have been, or shall be, convicted of having directly taken part 
in the murder of British subjects. With regard to such, the demands of 
justice forbid the exercise of mercy. 

I’o those who have willingly given asylum to murderers, knowing 
them to be such, or whomay have acted as loaders orinstigators in revolt, 
their lives alone can be guaranteed ; but in apportioning the penalty duo 
to such persons, full consideration will bo given to the circumstances 
under which they have been induced to throw oS their allegiance, and 
largo indulgence will be shewn to those whose crimes may appear to 
have originated in too credulous acccx>tanco of the false reports circulated 
by designing men. 

'J all others in arms against the Government Wc hereby pro- 
mise unconditional pardon, amnest3', and oblivion of all offence against 
Ouisclvos, Our Crown and dignity, on their return to their homes and 
peaceful pursuits. 

It lb Our Royal pleasure that these terms of Grace and Amnesty should 
be extended to all those who comply with their conditions before the first 
day of January next. 

When by Gie blessing of Providence, internal tianquillitj’ shall be 
restored, it is Our earnest desire to stimulate the peaceful industry of 
India, to firomote Works of public utility and improvement and to 
administer its Government for the benefit of all our subjects lesidents 
theiein. In their prosperity will be Our Strength ; m their eonteiir. 
ment Our security ; and in their Gratitude Our best icward. And may the 
God of all power grant to Us, and to those in authority under Us, 
stiength to carry out these Our Wishes fqr the good of Our people. 
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LOED MOBLEY’S EEFOEM DESPATCH 


The following is the full text of Loid Morley’s Uesiiatch on the 
Porposals for Constitutional Reform sent by the Governor-Geneial in 
Council on the 1st October 1906 ; — 

India Office, London, 

Public, No. 193. 37th Novembej , 190S. 

To 

His Excellency the Eight Honourable the 
Governor-General of India in Council 

Proposals for ConstUiitional Reform 

MY LOED, 

I have to acknowledge the important Despatch of the Ist October, 
1908, in which you had submitted for approval and decision a group of 
constitutional reforms fr.amed by Your Excellency in Council, in 
pursuance of a policy initiated more than two years ago. Your proposals 
in their present shape are the outcome of a tentative project placed, in 
August last year, in the hands of Local Governments in India with 
instructions to consult important bodies .nid individuals representative 
of various classes of the community before putting their own conclusions 
before the Government of India. Those instructions, as you are very evi- 
dently justified iu assuring me, wore carried out with great care and 
thoroughness. After examining, moreover, the enormous mass of 
material gathered together in a prolonged operation, I gladly recognise 
the admirable industry, patieuco, thought and candour with which that 
material has been sifted by your Government and worked out into 
practical proposals, liberal in their spirit and comprehensive in their 
scope, I have taken all the pains demanded by their importance to 
secure special consideration of them in Council. It is a sincere 
satisfaction to me to find myself able to accept the substantial p.axt 
of Y’our Excellenoy’s scheme, with such modifications as would 
naturally occur to difTercnt minds in handling problems of remarltable 
difiBoulty in themselves and reasonably open to a wide variety of 
solution. 

THE IMPERIAL ADVISORY COUNCIL 
The original proposal of an Imperial Advisory Council was based on 
the interesting and .attractive idea of associating ruling Chiefs and 
territorial magnates of British India in guardianship of common and 
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Imperial interests and as a means of promoting more intimate 
relations among component parts of the Indian Empire. The general 
opinion of those whose assent and co-operation would be indispensable 
has proved adverse, and Your Excellency in Council now considers that 
the project should for the present not be proceeded with. 

You still favour an Imperial Council composed only of ruling Chiefs. 
Lord Lytton made an experiment in this direction, but it remained 
without successful result. Lord Cutzon afterwards proposed to create a 
Council composed exclusively of Princes contributing Imperial Service 
Troops, and deliberating on that subject exclusively. The opinion is 
pronounced that this also is likely to be unfruitful and ineffectual in 
practice. Your Excellency’s project is narrower than the first of these 
two and wider than the second. I confess that, while entirely appreciat- 
ing and sympathising with your object, I judge the practical difScultios 
in the way of such a Council assembling under satisfactory conditions to 
be considerable — expense, precedence, and housing, for instance, even if 
there were no others — yet if not definitely discontinued with a view to 
assembly it could possess little or no reality. It would obviously be a 
mistake to push the project unless it commands the clear assent and 
approval of those whoso presence in the Council would be essential to its 
success, and the opinions expressed in the replies with which you have 
furnished me lead mo to doubt whether that condition can bo secured. But 
in case Your Excellency still favours this proposal, which is in itself 
attractive I do not wish to express dissent at this stage, and if, after consul- 
tation with the leading Chiefs, you are able to devise a scheme that is at 
once acceptable to them and workable in practice, I am not inclined to 
place any obstacle in the way of a full and fair trial and, in any event, 
the doubt I have expressed must not be taken as discouraging consul- 
tation with individual Chiefs according to the existing practice, for 
nobody with any part to play in Indian Government can doubt the 
manifold advantages of still further developing not only amicable but 
confidential relations of this kind with the loyal rulers in Indian States, 
possessed as they are of such peculiar authority and experience. 

PBOVINCIAIi ADVISORY COUNCILS 

Next I agree with Your Excellency in the judgment that the question 
of a Council of notables for British India only should not be entertained. 
I am inclined, furthermore, for my own part, to doubt whether the 
creation of Provincial Advisory Councils is likely to prove an experiment 
of any marked actual value. The origin of the demand for bodies of that 
character, whatever the strength of such a demand amounts to, is un- 
doubtedly the desire for greater facilities in the discussion of public 
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mcasuros. Your Eseellenoy indicates what strikes roe as pointing in a 
more hopeful direction in the jiroposition that this claim for increased 
facilities of discussion should bo met “ rather by extending the pov. 0 r& 
of tho existing Legislative Councils than by setting up large rival 
Councils which must to some extent conflict with them." Largo or 
small, snob rivalry would be almost certain to -siting up, and from the 
first tho now species of Council would be suspected as designed to bo a 
check upon tho old. As in the case of ruling Chiefs or of 
notables in British India, so hero, informal consultation with the 
leading men of a locality would have roost or all of the advantages of an 
Advisory Council without the many obvious disadvantages of duplicating 
political machinery. 

ENLABGESIENT OF LEGISLATIVE COUUCILS 

Prom these proposals I pass to what is, and what you declared to be, 
tho pith and substance of the Despatch under reply. The enlargement 
of the Legislative Councils” you say, “and the extension of thoir function 
to tho dvsoussiou of adroiuisttativo %\iost\oua Mc tho widest, niost 
deop-reaching and moat substantial features of the soheroe, which wo now 
put forward.” This perfectly correct description evoked and justified 
the close scrutiny to which these features have been subjected in my 
Council, and I am glad to believe that tho result reveals few elements of 
material difference. 

Your Government have now felt bound to deal first with the Imperial 
Legislative Counoil and from that work downwards to tho Oouneils in 
tho Provinces. I gather, however, from your despatch Of the 21st March, 
1907, that you would at that time have preferred, as Lord Lansdowno 
had done in 1892, to build up the higher fabric bn the foundation of the ‘ 
Provincial Councils. In your circular letter of the 24th August, 1907, 
you observed that the most logical and convenient mode of dealing with 
tho question would have been first to discuss and settle the composition, 
the electorates and the powers of the Provinoial Legislative Councils, 
and then to build up on the basis of those materials a revised consti- 
tution for the Imperial Council. In tho absence of proposals from the 
Local Governments and Administrations, you were precluded from 
adopting this oourso, and, thoroforo, you set tentatively before them the 
lino on which first the Legislative Council of the Governor-General and 
thereafter those of Governors and Lieutenant-Governors might be 
constituted. 

In your present letter you have followed the same order, but with the 
full materials heforo mo such as arc now supplied by local opinions, it 
appears to bo both more oonvoniont and, as you said, more logical to 

L 
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begin -with the Provincial Councils and afterwards to consider the con- 
stitution of the Legislative Council of the Governor-General. 

I’EOVINGIAL riEGISIjATIVE COUNCILS 

The first question th.it .uises touches the principle of represoutation. 
This is fully discussed in paragraphs IS to 20, 26 to 31, and 34 of your 
letter. Citing previous discussions of the subicct and referring to the 
precedent of the measures talicn to give effect to the Statute of 1892, you 
adhere to the opinion that, in the circumstances of India, representation 
by classes and interests is the only practicable method of embodying the 
principle in the constitution of the Legislative Councils (paragraph 18.) 
You justly observe that the princiiile to be borne in mind is that election 
by the wishes of the people is the ultimate object to be secured, whatever 
niaj' be the actual machinery adopted for giving effect to it (paragraph 
29.) You consider that for certain limited interests, Corporations of 
Presidency towns, Univer.sitie.s, Chambers of Commerce, planting com- 
munities and the like limited electorates must exist as at present, and 
you foresee no serious obstacle m carrying out arrangements for that 
purpose. Difficulties come into view when you go beyond these limited 
electorates and have to deal with large and widespread interests or 
communities, such as the landholding and professional classes, or with 
impoitant minorities, such as Mahomedans in most provinces in India, 
and Sikhs in the Punjab. You dwell upon the great variety of conditions 
in the various provinces of tho Indian Empire and the impossibility of 
applying any uniform system throughout, and your conclusion generally 
appears to be that class electorates should be framed where this is 
practicable and likely to leaiU to good results, and in their failure or 
defect, it will be necessary tc\ have recourse to nomination. 

With the general principles advanced by A Our Excellency in thir 
chapter of our discussion, I am in entire accord. I .agree that to some 
^uBiit class representation must be maintained in the limited electorates 
to which you refer, and here, as\ y'ou point out, no serious obstacle is to 
be anticipated. I agree also thsit the Legislative Council should reflect 
tho leading elements of tho population at large and that no system of 
representation would be satisfacbory if it did not provide for the pre- 
sence in the Councils of sufficient representatives of communities so im- 
portant as are the Mahomedans and the landed classes. But, in c.xnmin- 
ing your plans for obtaining their representation, I am struck with the 
difficulty of securing satisfactory electoral bodies under them and with 
the extent to which, as you expect, nomination will be demanded to 
supply the deficiencies of election. The same awkwardness and perplexiti 
appear in obtaining satisfactory representation of the Indian commcrci.al 
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classcb were, as is found gencrall}’ throughout India with very few 
exceptions, they have not established Associations or Chambers to 
represent their interests. 

The ease of landholders is discussed in paragraphs ‘17 to 29 of your 
letter with immediate reference to the Imperial Legislative Council, 
and the situation is just the same — if separate representation is 
to be secured — ^for local Councils. You “ find it impossible to make 
any definite proposal which would admit of general application.” (Para. 
27). You see difficulties in devising a constituency that should consist 
only of landholders deriving a certain income from land (Para. 28i, 
and you point out with much force the objections to election by volun- 
tary Associations. In these ohser\ations I agree, and especially in your 
remark that the recognition of Associations as electoral agencies should 
be regarded as a provisional arrangement to be maintained only until 
some regular electorate can bo formed. 

The same difficulties, as you observe in paragraph 30, encounter the 
proposal to have a special electorate forblahomedans. In some Provinces, 
ns in Bombay the Mahomedans arc so scattered that common organisa- 
tion for electoral purposes is thought impracticable. In other Provinces, 
it is proposed to found a scheme partly on a property qualification and 
partly on a literary attainment; in others, again it it suggested that re- 
course might be had to voluntary associations. One difficulty in regard 
to Mahomedans is not mentioned in your latter, for, the provision in any 
Province of a special electorate giving them a definite proportion of the 
seats on the Councils, might involve the refusal to them in that Province 
of a right to vote in the territorial electorates of which rural and 
Slunicipal Boards will afford the basis. If that were not done, they would 
evidently have a double vote, and this would probably bo resented by 
other classes of the population. 

ETjECTOHAIi COLLEGES 

Without rejecting the various expedients suggested by Your 'Excel- 
lency for adoption in order to secure the adequate representation of 
these important classes on the Councils, I ’suggest for your considera- 
tion that the object in ^icw might be better secured, at any rate in the 
more advanced Provinces in India, by a modification of the 
system of a popular oleolor.ate founded on the principle of Electoral 
Colleges. The use of this method is not in itself.jiovel. It already 
exists in the group of District Boards and of Municipalities, which in 
several Provinces return members to the Provincial Councils. TbciClec- 
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tion is not committed to tiie Boards or Municipalities directly. These 
bodies choose electors, who then proceed to elect the represen- 
tative of the group. I will briefly describe the scheme that at present 
commends itself to me, and in order to make the method of 
working olear I will assume hypothetical figures for a given Province. 
Let it be supposed that the total population of the Province is 
20 millions, of whom 15 millions are Hindus and 5 millions Mahomc- 
dans, and the number of members to be elected 12. Then since the 
Hindus are to Mahaminadans as three to one, nine Hindus 
should bo elected to three Mahammadans. In order to obtain these 
members, divide the Province into tliiee electoral areas, in each 
of which three Hindus and one Mahammadan are to be returned. Then 
in each of these areas constitute an Electoral College consisting of, let us 
say, a hundred members. In order to preserve the proportion between 
the two religions, 75 of those should bo Hindus and 25 Mahammadans. 
This Electoral College should be obtained by calling upon the various 
electorates, which might be (a) substantial land-owners paying not loss 
than a fixed amount of land-revenue, (6) the members of rural or sub- 
divisional Boards, (c) the members of District Boards and (d) the mem- 
bers of Municipal Corporations, to return to it such candidates as they 
desired, a definite number being allotted to each electorate. Out of 
these ofiering themselves and obtaining votes, the 76 Hindus who 
obtained the majority of votes should be declared members of the 
college, and the 25 Mahammadans who obtained the majority should 
similarly bo declared elected. If the Mussulmans returned did not 
provide 25 member ^ for the Electoral College, the deficiency would 
be made good by noj'nnation. Having thus obtained an Electoral College 
containing 75 Hindus and 25 Mussulmans, that body would be called 
upon to elect throe representatives for the Hindus and one for the Maho- 
medans. Each member of the College would have only one vote and 
could vote for only one candidate. In this way, it is evident that it 
would bo in the power of each section of tho population to return a 
member in the proportion corresponding to its own proportion to tho 
total population. 

In the same way, the desired proportion could bo obtained of any re- 
presentatives of any particular interest, as for instance, of landowners. 
All that is necessary would be to constitute the Electoral College in 
such a way that tho number of electors representing the land-owning 
interest should bear to tho total number the same proportion as the 
members of Council representing the interest to be elected bear to the 
total number to be eleoted. 

In this manner, minorities would bo protected against exclusion by 
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majorities and all large and important Bcotions of the population Avould 
have the opportunity of returning members in proportion to their ratio 
to the total population. Their choice could in that event bo exercised 
in the best possible way, that, namely, of popular election, instead of 
requiring Government to supply deficiencies by the dubious method of 
nomination. 

I do not wish definitely to prescribe such a scheme for adojition, 
whether locallj' or universally, but I commend it to your eonsideration- 
It appears to offer an expedient by which tho ebjeotions against a system 
of nomination may be avoided, and it would work through a choice 
freely exorcised by the electorate at large instc.ad of by artificial electo- 
rates specially constituted for the purpose. No doubt it removes the 
primary voter by more than one stage from tho ultimate choice and it 
does not profess to be simple. I can only say that it is quite as simple 
as any sohomo for ropreseutation of minoiitics can ever be. The 
system of a single vote, which is au essential part of it is said to work 
satisfactorily in places where it is in existence, and it is easy of 
apprehension by tho electors. It would have several great advantages. 
It would bring tho classes specially concerned within the popular electorate, 
and so meet the criticisms of tho Hindus to which you refer in paragrai)h 
30 1 second, it establishes a principle that would be an answer to further 
claims for ropresentution by special classes or as.sooiations ; third, it 
would ensure the persons chosen being actually drawn from the locality 
that the Electoral Oollegc represents ; fourth, it would provide a healthy 
stimulus to interest in local self-governmont by linking up local bodies 
(rural and Jiunicipal Boards) more closely with the Provincial Legislative 
Oouneils. To this end, it might be provided that the candidate for 
election to tho Provincial Council must himself have taken part in local 
administration. 

Tho due representation of tho Indian mcvoantilc community on 
which you touch iu paragraph 31 of your letter might be included in the 
scheme if the commercial classes fail to organise themselves as you 
suggest that they may arrange to do, in Associations similar to the 
European Chambers of Commerce. 

To meet pos.siblo objections founded on the difficulty of bringing 
together Electoral Colleges to vote in one place, I may add that this is 
not contpmpl.atcd in the .scheme. You refer at tho close of paragraph 28 
to the success of the Calcutta University in organising the election of 
Follows by a large number of graduates scattered all over India. The 
votes of the electors in each College could, 1 imagine, be collected in the 
same manner without requiring them to assemble at a common centre. 
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OPriCIAIj MAJORITY TO BE DISPENSED WITH 

From the olcctoial structure I now turn to the ofQcial element in 
the constitution of Provincial Legislative Councils, dealt with in para- 
graphs 43 to 56 of j'our letter. I first observe that in all of them you 
provide for a bare official majority, but you contemplate that in ordinary 
circumstances, only the number of official members necessary for the 
transaction of business shall be able to attend. The first question, there- 
fore, is the necessity of maintaining in these Councils the majority of 
officials. 

We have before us to begin with the leading fact that in the 
important Province of Bombay there is in the Council, as at pre- 
sent composed, no official majorit 3 ', and that the Bombay Govern- 
ment, even in the smaller of its alternative schemes presents 1 
to Youi Excellency in Council, is willing to dispense with such a 
majority. Considering the character of the legislation ordinarily 
coming before the Provincial Council, is it not possible with due repre- 
sentation given to the various classes and interests in the community to 
do without a majoritj' of officials. After a careful consideration, I have 
come to the conclusion that in the Provincial Councils such a majority 
may be dispensed with provided that a substantial official majority is 
permanently maintained in the Imperial Legirlative Council. 

I do not conceal from myself the risks in such an arrangement. The 
nou'official majority may press legislation of a character disapproved by 
the Executive Government. This should be met by the exercise of the 
power to withhold assent possessed by the head of the Government. Al- 
thougl' the Local Legislature is vested with power to make laus for the 
peace and good governmeuc of the territories constituting the Province, 
still the range of subjects is considerably narrowed by the statutory 
( Tions now in force. Thus, for example, the Local Legislature 
ua/ not without the previous sanction of the Governor-General 
ntr. ^ or take into consideration any law aSecting the Public Debt of 
India or the customs duties or any other tax or duty for the time 
being in force and imposed by the authority of the Governor-General 
in Council for the general purposes of the Government of India, or 
regulating ourrenc}^ or postal or telegraph business, or altering in any 
waj' the Indian Penal Code, or affecting religion or religious rites or 
usages, or .rffecting the discipline or maintenance of Naval or Jlilitary 
forces, oi dealing with patents or copyrights, or the lelations of the 
Government with foreign Princes or States. It is difficult, to see ho'\ 
any measures of such urgency that delaj- might work serious mischief can 
come before a Provincial Council, for, mere opposition to a useful and 
beneficial project ivould not come within this description. On the 
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othar hand, and perhaps more often, there maj* be opposition on the part 
of the non-official Members to legislation that the Government desires. 
With a Council, however, representing divergent interests and realising, 
together with its incrca-^od powers, greater responsibility a combina- 
tion of all the non-olfici.il mcinbois to re-iist a measure proposed by the 
Government would be unlikely, and some non-oHioialb at least would 
probably cast their vote-, on the side of the Government. If, however, a 
combination of .all the nou-oflicial members against the Government 
wore to occur, that might be a very good reason for thinking that the 
proposed measure was really open to obioction, and should not be 
proceeded with. 

Your Excellency will recall since you came into the authority of 
Governor-General, an Act proposed by a Local Government which a 
representative Legislative Council would almost certainly have 
rejected. Your Exc 0 llenej’’s action in withholding assent from the Act 
shows that in your judgment it svonld have bean .an advantage if the 
Local Government had boon induced by a hostile vote to reconsider their 
Bill. If, in spite of such liostilo vote, the comparatively rare case should 
arise where immediate legislation were still thought absolutely necessary, 
then the constitution, as it at present stands, provides an adequate 
remedy. The Governor-General in Council to-day possesses a concurrent 
power to legislate for any Province, and though I strongly favour a 
policy that would leave to each local Legislatuio the duty of providing 
for its own requirements, still I recognise in this power an ample safe- 
guard, should, under exceptional circumstances, a real demand for its 
exercise arise. 


CONSTITUTION OP I’BOVINCIAL COUNCILS 

This decision will raako it necessary to modify to somo extent the 
constitution of the several Provincial Councils proposed by you and will 
enable you to secure a wider representation. Subject to consideration of 
these details (which will not involve the postponement of the proposed 
Parliamentary legislation for the amendment of the Indian Councils Act, 
1892, and for other purposes), I am ready to accept generally the pro. 
posals for the numbers and the constitution of the Councils sot fourth in 
yont letter. 

THE IMPERIAL LEGISLATIVE COUNCIL 

Your proposals in relation to the Imperial Legislative Council .are 
necessarily entitled to the greatest weight. I am glad to find myself 
able to accept them practically in their entirety. While I desire to 
liberalise as far as possible the Provincial Councils, I recoginso that it 
is an essential condition of this policy that the Imperial .supremacy 
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<!ball be in no degree compromised. I must, therefore, reg.srd it a-, 
osscutial that Your E'ccellency’s Council, in its legislative as ^\cll ,is its 
executive ch.-iracler, should continue to be so constituted as to ensure its 
constant .ind uninterruplnd power to fulfil the consliiutional obliga- 
tions th.it it owes .incl must .ilw.vys owe to His Majesty’s Governmoiit 
and to the Tiniieri.il Parli.iinenl. I sec foiinid.ible dr.iwb.icks tb.at 
have certainly not escaped Your Excellency to the expedient which you 
purpose, and I cannot regard with f.avoiir the power, of calling into play 
.an official majority while seeming to dispense with it. 1 am nnablc 
to persuade myself that to import a number of gentlemen to vote down 
something upon which they may or may not have heard the arguments 
will prove satisfactory. To secure the required relations, I am convinced 
that a permanent official majority m the Imperial Legislative Council is 
.absolutely neeossarj', .and this must outweigh the geavo disadv.antages 
that induce us to dispense with it in the Provincial Logi.slatures, It 
need not be in any sense an overwhelming majority, and this Your 
Excellency does not seek, hub it must he substantial as it is ccrtainlj 
desii'.able that the Governor-Geuer.al should be removed from the conflict 
of the division list and that the fate of any measure or resolution should 
not rest on his vote alone. 

I have already dealt in the earlier paragraphs of this Despatch 
with elective principle, and it will be for Your Excollenoy to 
con.sider how far the popular electorate can be utilised for the return 
to your Legislative Council of landholders and Mahomedans. Some 
modifications of the scheme suggested for the Provinces will no 
doubt he necessary and the Electoral Colleges would probablj have 
to be 01- the basis of Provinces and not of Divisions, and the case 
of iLe Central Provinces would probably (in view of the disappearance 
i Advisor) Gounoils) have to be met by nomination until Local 
ji'^islatiiro is piovidod. 

I .lecept )'our proposals for securing the representation ol commerce, 
both European and Indian. 

I also agree to your piroposals as to nomination, but it will ho a 
matter for your consideration whether, to meat requirement of a subs- 
tantial official majority, the number of nominated officials should not be 
raised. 

Your plan for securing occasional representation for the interests 
of minorities such as the Sikhs, the Parsis, the Indian Christians, the 
Buddhists and the Domiciled Communitj’ meets with my entire appro- 
val, and I am in complete .sympathy with your intention .sometimes to 
appoint one or two exports in connection with legislation impending 
before the Councils, 
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INOKEABED FACIEITinS FOB DEBATE 

I turn to the proposals contained in paragraphs 57-59 oi your 
Despatch aflording further facilities for debate. This subject, as Your 
Excellency remarks, was not dealt with in the earlier correspondence 
out of which your present proposals arise, but I am entirely in 
accord with Your Excellency's Government in regarding it as of cardinal 
importance. 

The existing law which confines discussion, except on the occasion 
of the Annual Financial Statement, to the Legislative proposals actually 
before the Council, imposes a restriction that I am convinced is no 
longer either desirable or necessary. The plan of Your Excellency’s 
Government contemplates a wide relaxation oi this restriction, and in 
sanctioning it generally, I am confident that these increased facilities, 
judiciously used, will be pronounced of the greatest advantage, not only 
by Councils and those whom thes' represent, but also by Government 
who will gain additional opportunities both of becoming acquainted 
with the drift of public opinion and of explaining their own actions. 

EFFECT OF THE RESOLUTIONS 

Taking the proposals in detail, I agree that the Besolu- 
tions to be moved should take the form of recommendations 
to Government, having only such force and effect as Government after 
consideration shall deem duo to them. The introduction and discussion 
of Resolutions should not extend to subjeols removed from the cogni- 
zance of Legislative Councils by statute, and must obviously be subject 
to rules and restrictions. These, as Your Excellency observes, may 
best bo laid down, in the first place, when the rules of business are 
drawn up and developed thereafter as experience may show to be desira- 
ble. Jleanwhile, I agree generally with the conditions suggested in 
paragraph 59 of your Despatcli. I must, however, remark upon the first 
of the suggested conditions that isolated incidents of administration 
or por.sonal questions may be and often are at the same time matters of 
public and general importance. It would, in my opinion, be .sufficient 
to laj' down that Resolutions must relate to matters of public and 
general importance, inasmuch as the President of the Council will have 
the power of deciding finally whether any proposed Resolution does, or 
does not. satisfy this condition. 

INTER PEELATIONS 

In respect of rules on the asking of questions, I have come to the 
conclu-sion that subject to such restriction as may be found requisite in 
practice and to the existing general powers of the President, the aslcing 
of supplementary questions should be allowed. Without these, a sysiem 
M 
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of fomial questions met by toimal replies must inevitably tend to become 
unreal and inoflecthe and in an assemblj in which, under proper safe- 
guards, free discussion and debate is peimittcd and encouraged, thoic 
can be no sufficient reason foi piohibiting that method of eliciting infor- 
mation and cxpicssing indirectly the opinions and wishes of the ques- 
tioners. 

DISCUSSIOK OP THE IJIPEEIAL HUDGET 


Special importance attaches to rules as to the discussion of the 
Imperial Budget and I recognise with much satisfaction the liberahtv 
of the proposals that you have placed before me. The changes under 
this head constitute a notable step in the direction of giving to 
the representatives of Indian opinion a part in the most im- 
portant administrative operation of the political 5 'ear. I approve 
the dates suggested for the promulgation of the Financial State- 
ment and foi the beginning and ending of its discussion in Commit- 
tee, and I anticipate valuable results from the knowledge which your 
Government will acquire in these debates of the views of those whom 
the proposed measures will chiefly and directly affect, and which it will 
be able to utilise iu shaping its final finacial proposals for the j'ear. Gene-/' 
rally, also, I approve the rulc.s sketched in paragraph C4 fer 
regulation of discussions in Committee and of the moving of Eesolutio' 
and I concui in your opinion that the form of procedure should 
such as to show clearly that the power of executive action restf 
exclusively in Government, who, while inviting the free expressj 
of opinion in tlio form of Resolutions do not thereby forego anj' pari 
tho power and responsibilitj uhich has been and must continui 
be in their hands. 

PEOVINXTAE HUDGETS 
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Your proposals for the discussion of the Provincial Budgets st 
entirely sound. As in the case of the Imperial Budget, so with respeciepgg^ 
the Provincial Finances, I observe with satisfaction that provisior 
made for full and free discussion and for the consideration by Govj 
ment of the results of such discussion before the final proposals foi 
year are framed, and I believe that under the system suggested by 
the Local Governments will retain that ultimate control over the fi. 
oial policy of their Provinces, u ithout which not only the authority 
the Government of India but also that of the Secretary of State 
Council and Parliament would ir.eiitably disappear. 

FURTHER REFORMS | to 

Your Excellency claims for your scheme as whole “ that it wing 
j.eally and effectively ” associate the people of India in tho work not “oi| 


rests 
I the 
bro- 
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oI occasional legislation but of actual cvery-daj^ administration.’ The 
claim ie abundantly justified, yet the scheme Is not and hardly protends 
to be a complete lepreacntation of the entire body of changes and im- 
provements in the existing system that ate evidently present to the minds 
of some of thoso whom your Government has consulted and that, to 
the best of my judgment, aro now demanded by the situation 
described in the opening words of the Despatch. It is evidently desirable, 
Your Excellency will agree, to present oni reformed constitutional system 
as a whole. Prom this point of view, it seems necessary to attempt with- 
out delay an eHectual advance in the direction of Local self-Government, 

LOCAL SELF-GOVKUNMENT 

The principles that should inspire and regulate measures with this 
aim can hardly be laid down in sounder or oloarer terms than in the Ee- 
solution published by the Govornmcni c£ India on the 10th May, 1882. I 
do not know where to look for .a better expression of the views that should 
govern our policy under this important he.id, and I will venture to quote 
some passages in this momorii.hle deliverance. Explaining the proposal 
for Local solf-Govcrmncnt of that date the Government of India place 
themselves onground which may well bo our ground also. “It is not 
primarily,” they say, “with a view to improvement in administration 
that this measure is put forw'ard and supported, it is chiefly desirable as 
an instrument of political and ijopular educ.ition and again, " there 
appears to be great force in the argument that so long as the chief 
Executive oftlccrs are, as a mutter of course. Chairmen of the Municipal 
and District Committees there is little chance of those committees 
affording any effective training to their membern in the management of 
local affairs or of the non-official members taking any real interest in 
local business. The non-official members must be led to feel that real 
power is placed in their hand.s and that they have real responsibilities to 
discharge.” This anticipation has been, to some extent, warranted by 
experience. Funds have not e.xisted for an efficient Executive staff. 
The official element within the local bodies has been in many places pre- 
dominant. Hon-ollioial members have not been induced to such an 
extent as w.is hoped, to take a re.Til inwre.st in local business because, 
their powers and their responsibilities were not real. If Local self- 
Govonunent has so far been no marked success as a training ground, it 
is mainly for the reason that the constitution of the local bodies departed 
from w’hat was affirmed in the Resolution to be *' the true pniicrplo ” 
that “ the control should be exercised from without rather than from 
within ; the Government should revise and check the nets of local bodies 
but not dictate them.’ I have no doubt that the Government of India 
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to-day will aliirm and actively shape their iiolicy upon the ptiuciplc 
authoritatively set forth by their predecessors in 1882 “ It would be 

hopeless to expect any real development of self-Gorcrument if the local 
bodies were subject to chock and interference in inattora of detail, and 
the respective powers of Govejnniont and of the various local bodies 
should be clearly and distinctly defined by statute, so that there ma> 
be as little risk of friction and misunderstanding as possible within the 
limit to be laid down in each case. However, the Governor- General in 
Council is anxious that the fullest possible liberty of action should be 
given to local bodies.” 

THE STARTING I'OINT IN PUBLIC LIFE 

Your Excellency will recall that the Resolution fiom which I ha\o 
quoted treats the sub-diiisioii, taluka ortho talisil as the smallest 
administrative unit. It is a question whether it would not be a wise 
policy to go further. The village in India (generally) has been the 
fundamental and indestructible unit of the social system, survi\ iiig 
tho downfall of dynasty after dynasty. 1 desire Y'our Excollcucj 
in Council to consider the best way of carrying out a policy that Mould 
make tho village tho starting point of public life. 

A SPECIAL DEPARTMENT 

The encouragement of Local sclf-Govornmeut being an object of 
this high inipoitancc in the better organisation of our Indian system, it 
remains to bo considered how far in each province it would bo dcsir.rhlo 
to create a department for dealing exclusively with these local bodies, 
guiding and instructing them and corrooting abuses in a form analogous 
to tho opoiations of the Local Government Board in this country. That, 
hoM-evor, is a detail, though a weighty one, in a question on Mhieli as a 
M'holo I confidently expect that Your Excollenoy will find much light 
in the forthcoming report of the Royal Commission on Decentralisa- 
tion. 

EXECUTIVE COUNCILS : .tlDJESSlON OF INDIANS 
In tho closing page of your letter Your Excellency raises a question 
of a high order of importance. You recognise as you infoim mo that the 
effect of our proposals will ho tci throw a greater burden on the heads of 
Local Governments, not onlj by reason of tho actual increase of Mork 
caused by the long sittings of the Legislative Councils, but also because 
there will be considerable responsibility ui dealing Mith the recominend- 
ations of those Councils. You then suggest the possibility that cxjieri- 
ence may show it to bo desirable to strengthen tho bands of the 
Licutenant-Go^ernors in the large Proriuces by the creation of Executi\e 
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Councils aiiil of assisting the Governors of Madras and Eombay by 
enlarging the Executive Councils that now exist in these Presidencies. 

I have to observe with respect to Bombay and Madras that the 
original scheme under the Act of 1833 provided for the appointment of 
three members in these Presidencies. It seems conformable to the 
policy of this Despatch to take power to raise to four the numbers of 
each of these Evcouth'c Councils, of whom one, at least, should be an 
Indian, I would not, however, propose to make this a provision of a 
statute, but would leave it to pratice and usage growing into confirmed 
rule. 

MOKE EXECUTl^^i COUNCILS IN THE LARGEB PROVINCES 

As to the creation of Executive Councils in the larger Provinces, I 
am such impressed by both of the considerations that weigh with Your 
Excellency in throwing out the suggestion and more especially by the 
second of them. All will depend for the wise and efficient despatch of 
public business upon right relations between the supreme head of the 
Executive power in the Province and the Legislative Council. The 
question is whether these relations will be the more likely to adjust them- 
selves effectively if the judgment of the Lieutenant-Governor is fortified 
and enlarged by two or more competent advisors with an official and 
responsible share in his deliberations. 

Your Excellency anticipates longer sittings of the Legislative 
Council with incieased activity of discussion, and tho effectual represen- 
tation of Provincial opiniou and feeling as a guide to executive authority 
is tho central object of tho policy of Your Excellency’s Despatch. The 
aim of that policy is two-fold. at once to enable Government, the better 
to realise tho wants, iutereat and sentiment of the governed; and on the 
other hand to give the governed a better chance of understanding, as 
occasion .arises, the case for the Government against the misrepresent- 
ations of ignorance and malice. That double object, as Your Excellency 
fully appreciate.*, is the foundation of the system in India and all over 
the world of administration and legislation either through or subject to 
the criticism of deliberative bodies, whether great or small. 

The suggestion for the establishment of Executive Councils for 
Lieutonant-Governors, as Your Excellency is .aware, is not new', A really 
new problem or new .solution is in truth siuprisingly uncommon hi the 
hislorj British j-ule in India and of the political or administrative con- 
troversies connected with it. Indeed, without for an instant undervalu- 
ing the supremo necessity for caution and circumspection at every step 
and motion in Indian Government, it may be open to some to question 
whether in some of these controversies before now even an erroneous 
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couclufcion would not have been bettor than no conclu-ion 
at all. They are now considering what was much discussed in 
obedience to the orders of the Secretary of State in 1S6S by men of the 
highest authority on Indian questions and I do not conceive that .'ifter 
all tho consideration given to the subject then and since, further consul- 
tations could be expected to bring am' new arguments of weight 
and substance into vic« . 

It has sometimes been argued that the creation of Executive Coun- 
cils in tho major provinces would nocossarily carry with it as in Bombay 
and Madras the appointment in each case of a Governor from Homo. 
This would indeed be a “large departure from the present system of 
administration,” almost amounting to the confusion and overthrow of 
that system reposing as it does upon the presence at the head of the 
highest administrative posts of officers trained and experienced in the 
complex requirements and diversified duties of the Indian Government. 1 
take for granted, therefore, that the head of the Province will be, as 
now, a ineinbei of the Indian Civil Service appointed in such mode as 
the law prescribes. 

'J’HB POWEK OF VETO 

I propose, therefore, to ask for power to cieato Executive 
Councils from time to time as may be found expedient. Tu 
this conucetiou, wo cannot ignore the necessity of securiug that 
.1 constitutional change designed both to strengthen the authority and 
to lighten the labours of the head of the Province shall not impair the 
prompt exercise of Executive power. It will therefore, he neccssari to 
consider most carefully what degree of authority over the members of 
his Council in case of dissent should be vested in the bead of a Province 
in which an Executive Council may be called into being. It was 
recognised by Parliament more than a century ago that the Governors of 
Mad as and Bombay should be vested with a discretionary power of 
overruling these Councils m cases of high importiinco and essentially 
affecting the public interest and uclfarc. A power no less than this will 
obviously be required in the Provinces in which a Council may conic to 
bo associated with the head of the Executive, and I shall be glad if you 
will favour me with your views njioii its definition. Your Excellency i\ill 
readily understand that the use of such a powci, while not to be evaded 
in the special cases for wliioh it is designed, is not intended for a p.irt of 
the ordinary mechanism of Government. Rather in the langu.sgc of the 
historical Desp.stch of 1S,3'1, it is my belief tlmt “ in a punctual, cnnst-ini 
and ever fastidious adherence to your ordinary rules of practice you \ull 
find the best security not only for the eificicncy and nho for the 
despatch of youi Legislative proceedings.” 
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THE BESOLCITION ON THE EEEOEMS, 1909 

Tliu f(.lUn\iiig I{eM>lntu.ii of <iii' Govouioi -Gcnei ill in 
Council, iliiteil till" KKIv X(i\eiiit)oi 11109. ib'-iiod ivlieti bringing the 
Indian Connril.=! Act. 1909 into ojieiatioii; — 

No. 4213— With the approval of the Seorotary of State in Council, 
the Govornor-Oeneral m Council has to-day brought into operation the 
Indian Councils Act, 1909, and has published the lules and regulations 
lelntiiig to the nomination and election of the members of the enlarged 
IjEgislativo Councils. This act maiks the completion of the earnest and 
prolonged dclibeiations that was initiated by the Viceroy more than 
three yea is ago, when he appointed a Committee of his Executive 
Council to consider and report on the genoral question of giving to the 
peoples of India a larger me.asurc of political representation and 
wider opportunities of expressing their views on administrative 
matters. 

2. The various stages of inquiry and discussion which followed need 
not be viewed at length. In the Home Department letter of the 24th 
August 1907, the Government of Indi.a put forward certain provisional 
and tentative pioposals, and invited the loc.al Governments to submit 
iheir matured conclusions, after consulting important bodies and 
individuals representing the various classes of the ooramuiiit}’. 
The voluminous opinions elicited by that letter were fully dealt 
with in the Despatch which the Government of India addressed 
to the Secrotavv of State on the let October 1908, and in Lord Morley's 
Despatch of the 27th November following. Since those papers wore 
published, the Government of India have been engaged, in communica- 
tion With the Secretary of State, working out the principles accepted by 
him, and the sohomo finallv adopted for the future constitution of the 
Legislative Councils is embodied in the Indian Councils Act and in the 
Regulations which are publi'-hcd to-day. The Governor-General in Coun- 
cil will now proceed to st.ato briefly the extent and nature of the changes 
introduced and to indicate in wh.it le-pocts they differ from the proposals 
contained in the papeis alrcadv published. 

3. The maximum strength of each Council is fixed by the first schedule 
of the Act. E.xclnding the head of the Government and the membeis of 
the Executive Oonncils, it varies from GO for the Council of Governor- 
Gonoml, to 30 for the Councils of the Punjab and Buima, the number for 
each of the other five Provincial Councils being 60. The actual strength 
of each Council is determined by the Regulations ; the statutory maximum 
will atpresent be worked up to only m the Impeiial and Bengal Councils, 
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but as will be seen from the annexed statements the numbers are in every 
case slightly larger than those shown .in the Despatch of the 1st October 
1908. 

4. For the reasons given by the Secretary of State in his Despatch of 
27th November 1008, there will continue to be a majority of ollicials in 
the Governoi-Genoiars Council but the Regulations piovicle not only that 
there may be, but that thcie must be, a majority of non-official mem- 
bers in every Provincial Council. The following statement, from 
which the head of the Government is in each case excluded, shows 
the eSect of this great constitutional change on the composition of each 
Goniicil. It will be within the pmver of a local Government to 
increase the non-official majority by nominating less than the maximum 
number of officials and substituting non-officials, but that majority can- 
not be reduced except to the limited extent indicated below and then 
only for a specified period or in connection with a particular measure:— 


Legislative Council of Officials. 

Non-offioial 

s. Majority, 

India 

35 

82 

Official. 

3 

Madras 

19 

2G 

Non-offiicial, 

7 

Bombay ... 

17 

28 

11 

Bengal 

17 

31 

14 

United Provinces 

20 

2G 

6 

Eastern Bengal and iVssam 

17 

23 

C 

Punjab ... 

10 

14 

4 

Burma ... 

G 

9 

3 


These figures relate to the ordinary constitution of the Councils and 
leave out of account the two experts who may be appointed members of 
each Provincial Council when the legislation in hand is of a nature to 
demand export advice. If those inember.s are non-officials the majority 
will be streiigtheued, and even if both are officials it will not be entirely 
neutralised. The strength of the non-offioial niajoritj vaiies with local 
conditions. 

5. Special provision has been made for the representation of the 
professional classes, the landholders, the hluhammadaiis, European 
commerce, and Indian commerce. The first of these interests will be 
represented on the Governor-General’s Council by the niembeis elected by 
the Provincial Legislative Councils and by the district Councils and 
Municipal Committees in the Central Pi evinces-, and on the Provincial 
Councils by the representatives of the District Boaids, the Municipalities, 
the Corporations of the Presidency towns and the Universities The others 
will bo represented upon all the Councils by menibeis elected by special 
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electorates or nominated under an express provision of the Regulations. 
The representative of the Bombay landholders on the Goveruor-Gonerars 
Council will bo elected at the first, third and subsequent alternate 
elections by the landholders of Sind, a great majority of whom aro 
Aluhammadaus, while at other olcctiono he will be elected b} tho Sardars 
of Gujorat or the Sardius of the Deccan, a majority of whom are Hindus. 
Again the landholders of the Punjab consist of about equal numbers of 
Muhammadans, and non-Muhammadans and it may bo assumed that 
their representative will bo alternately a Muhammadan and non-Muham- 
madan. It has accordingly been decided that at the second, fourth, and 
succeeding alternate elections when these two seats will presumably not 
be held by Muhammadans, there shall be two special electorates consis- 
ting of the Muhammadan landholders who are entitled to vote for the 
member who represents in the Governor-Genorars Council the landj 
holders of the United Provinces an Eastern Bengal and Assam respec- 
tively. In some Provinces there arc special interests such as the tea 
and jute industries in Eastern Bengal and Assam and the planting com- 
munities in Madras and Bengal, for which special provision has been 
made. The representation of minor interests and smaller classes will be 
provided for by nominations made from time to time as the particular 
needs of the moment and the claims of each community may require 

G. In the Despatch of the 1st October 1908 it was explained that 
some of the seats there shown as elective might at first have to be filled 
by nomination, pending the formation of suitable electorates. Further 
inquiry has shown their course to be unavoidable at present in respect 
of (1) the representative of Indian Commerce in all Councils except that 
of tho Governor of Bombay ; (2) the representatives of the landholders 
and the Muhammadan community of the Punjab on the Governor- 
General's Council ; and (3) tho representative of the planting commu- 
nity on tho Bengal Gouiioil. The Regulations, however, provide that a 
member must bo nominated to represent each of these interests ; and it 
is tho intention of the Governor-General in Council to substitute election 
for nomination wherever a workable electorate can be formed. 

7. It will be seen that the Regulations have been divided into two 
paits, first, the substantive Regulations, which deal with all matters of 
general application, and, secondlj , a series of sep.arato Schedules defin- 
ing the constitution of each electorate and prescribing tho electoral 
procedure to be adopted in caob case. 

8. Tlic qualifications requited for both candidates and voters are 
specified in the Schedules, but the disqualifications, which apply gene- 
rally, are given in the Regulations. The only voters disqualified are 
females, minors, and persons of unsound mind, but for candidates wider 

N 
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agiiiHst the employment o£ improper practices. The definition of corrupt 
practices ’’ is tahon from the Bombay District Municipalities Act. It 
oovcis false personation on the part of a voter and the use of threats of 
injury, as well as the actual purchase of votes by the candidate or his 
agent. 

18. Any person who is qualified as .a voter or a candidate may 
question the validity of an election and apply to the Government of India 
or the local Government, as the case may be, to set it aside. After such 
inquiry as may he necessary, the Government may declare whether the 
candidate whose election is questioned was duly elected ; or whether 
any, and if so, what other person was duly elected ; or whether the elec- 
tion was %oid (Regulation XVI). An election will not, however, be set 
aside on the ground of minor irregularities which do not aSect the result 
(Regulation XV). 

14, In most cases the electorates aic sufficiently defined in the 
Regulations ; where more det.iiled information is necessary, this has 
boon given in the Schedules prescribing the electoial precedure. Where 
the oleotorntes arc scattered, as is the case with the landholders and the 
Muhammadans, provision has boon made lor the preparation and publi- 
cation of an electoral roll containing the names of all persons qualified 
to vote. After the first election this roll will be brought under revision 
from time to time, when claims and objections will bo decided ? but 
the roll actually in force at the time of any election will be conclusive 
evidence on the question whether any person has the right to vote. The 
Governor-General m Oouucil regrets that it has not been possible to allow 
claims to be made or objections to be taken in lespeot of the first roll. 
The qualifications upon which each roll is based could not bo announced 
until the Regulations had received the approval of the Scerctary of State, 
.ind no revision of tho roll could be undertaken until the new Act had 
been brought into operation. At least two months would have to bo 
devoted to the disposal of claims and objections, and it is probable that 
oven at the end of that period some cases would still bo ponding. It 
would thus be impossible to constitute the Provincial Councils before 
March 1910, and the Govoinor-Gcneral’s Council could not assemble 
before the end of that month or tho beginning of April. Tho consequent 
loss of the whole of the legislative se.ison would cause so much ineon- 
venicnca that it would be neoossar} to defer putting tho Act into opera- 
tion and to postpone tho assembling of the new Councils until tho session 
oi 1910-11. The Governor-General in Council is sensible of the objection to 
holding an election on a register which has not been subjected to the test 
of revision, but he is convinced that those objections are gro.atly outweigh- 
ed by the keen disappointment that would be c.uised by further delay m 
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introduciug tlie constitutional changes which have now been under discus- 
sion for more than three years. Moreover, the danger o£ improper omission 
or inclusion is comparatively small. The two principal qualifications are 
payment of land revenue and income-tax, the records of which are de- 
tailed and complete and steps uere taken before-band to ensure, as far as 
possible, that doubtful cases and claims based on other qualifications 
should be brought to notice. The Governor-Geneial in Council believes 
that the great majority of those inteicsted in the question will recognise 
the difficulties of the situation, and will acquiesce in the decision to 
prefer the possibility of some small degree of error afiecting only a few 
individuals to the certainty of further prolonged delay in the assem- 
bling of the new Councils. 

15. The qualifications prescribed for eleetois in the cases of the 
landholders and the Muhammadans vary greatly from province to pro- 
vince. They arc m accordance, for the most part with the specific re- 
commendations of the Local Governments, and these recommendations 
again were based upon inquiries made by a special officer appointed in 
each province to ascertain by personal consultation the wishes of the 
members of the two communities. The Governor-General in Council 
would have preferred some nearer approach to unifoimity ; but the 
principle he has home in mind is that election by the wishes of the 
people is the ultimate object to be seemed, and ho has felt that he must 
be guided by the advice of the local authorities as to what those wishes 
are. The status and circumstances both of the landholders and of the 
Muhammadan community differ w'idely from province to province, and 
qualifications w'hioh would produce a satisfactory constituency in one ca'-e 
would in another give an electorate insignificant in numbers and 
deficient in representative character. 

16. The qualification for candidates arc, as a rule, the same as 
those prescribed for voters, but in some cases, such as that of candidates 
for election to the Governor-General’s Council by the non-official mem- 
bers of a Provincial Council, any such restriction would bo inappropriate. 
In other instances, there has been some difierence of treatment in differ- 
ent provinces, but the object in all cases has been to secure that the 
member shall really represent the electorate. 

17. The different kinds of electoral machinery may be broadly 
classified under two main heads, — one under which the electors vote di- 
rect for the members and the other under which they select direct dele- 
gates by whom the membeis arc elected. A subsidiar}' distinction in 
each case is that the electors or delegates either vote at a single centre 
before a Returning Officer, or vote at different places before au Aitcsting 

Officer, who despatched the voting papers to theEcturning Officer. A 
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furfbcr distinction in the case oJ delegates is that in Bengal each dele- 
gate has a vai-yiug number oi votes, the number depending in the 
case of District Boards and Municipalities npon the income of those 
bodies, and in the ease of a Muhammadan community upon the 
strength and importance of the Muhammadan population of a district oi 
group of districts. Elsewhere the same object has been attain- 
ed by varying tbo number of delegates on like grounds, each 
delegate then ha\iug only one vote. 3n the Central Provinces, however, 
the number of delegates to be elected bj' eacli District Council and 
Municipal Committee has been fixed, not with sole referenoo to income 
or population, but with regard to a number of factors, of ■which those 
two arc perhaps the most important, 

18. A special case of voting by delegates is that oi the election of a 
member of the Governor-General’s Councils torepreaont the Muhani- 
madan community of Bomba}'. The delegates in this case are^ol 
appointed ad hoc, but consist of the Muhammadan members of tbo 
Provincial Council. This exceptional method has been admitted on 
the assurance of the Governor in Council that the Muhammadan 
oommunity of the Presidency as a whole would be better represented by 
the Muhammadan members of the Provincial Council than by any form 
of direct electorate thatcould bo devised. 

19. The procedure for voting is generally similar to that prescribed 
by the English Ballot Act. In some cases, however, such as the elections 
by the Corporations of the Presidency Towns, the Chambers of Commerce 
and the Trades’ .Ahsoeiationb, the voting will, as at present, be regulated 
by the proooduie usually adopted by those bodies for the transaction of 
their ordinary business. 

ilO. The rules authorising the moving and discussion of resolutions, 
the discussion of the Budget, and the asking of questions have been 
framed in accordance with the decisions on these matters which have 
already been announced. In the rules relating to the discussion in the 
Governor-General’s Council of matters of general public interest it is 
provided that no discussion shall bo allowed in regard to subjects re- 
moved from the cognisance of the Council by the Indian Councils Act 
of 1861, or mattons affecting the foreign relations of His Majesty’s Go- 
vernment or the Govermnent of India, or matters which .are snh-jndice. 
The President may also disallow any resolution on the ground that its 
introduction is opposed to the public interest, or that it should be moved 
in the Legislative Council of a Local Government. Subject to those 
necessary restrictions, a resolution may be moved regarding any matter 
of general public interest and all such resolutions may be fully dis- 
cussed and put to the vote. The President may assign such .time as 
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he may oonbidcr reasonable for the discussion ol resolutions or o£ 
particular resolution. 

The examination of the annual financial proposals in the Governor- 
General’s Council will he divided into three parts. There will first be 
opportunity for discussing any alteration in tax'ation, any new loan, or 
any grant to Local Governments proposed or mentioned in the financial 
statement or the explanatory memorandum accompanying it. In the 
second stage, each head or group of heads of revenue or expenditure not 
excluded from discussion will be explained by the member in charge of 
the administrative department concerned and any member may then 
move a resolution relating to these subjects. The final stage consists of 
the presentation of the Budget by the Finance Member, who will 
explain why any resolutions passed bj’ the Council have not been accept- 
ed. A general discussion of the Budget will follow, but at this .stage no 
resolution may be moved. 

The rules for the asking of questions are substantially the same as 
those hitherto in force, with the important exception that they permit 
a member who has asked a question to put a supplementarj* question. 

In respect of these matters each Provincial Council is governed by 
rules of its own, which in essentials difier but little from those of the 
Goveruor-Geueral’s Council. One distinguishing feature, however, is 
that the Local Financial Statement's first examined by a CommittoB of 
the Council consisting of the twelve members, of whom six will be 
nominated by the head of the Government and six elected by the non- 
official members of the Councils. 

21. The Governor-General in Council is conscious that many of the 
details of the scheme which is being introduced may be found on trial to 
be unsatisfactory or capable of improvement. Experience alone can 
show how far methods which are new to India give to the different clas's- 
CE and interests a measure of Representation proportionate to their 
importance and influence, and to what extent an untried electoral machi- 
nery is suitable to the varying circumstances of the different provinces 
and the numerous electorates. Defects will no doubt be discovered when 
the rules are put into operation, but, if this proves to be the case, the law 
admits of the regulations being amended witliout diffioulty. 

22. Under the arrangements that have been made the now Provin- 
cial Councils will assemble at the beginning of January 1910, and 
the Council of the Governor-General in the course of that 
month. It is a source of great satisfaction, both to the Viceroy perso- 
nally and to the Members of his Council, that the deliberations which 
have extended over the greater part of Lord Minto's Vicoroynltj should 

have achieved their purpose before he lays down the office of Governor 
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Goiieral. The constitutional changes that have been effected are of 
no small magnitude- The Councils hai'o been greatly enlarged ; the 
maximum strength was 1‘2C ; it is non 370. All classes and interests 
of major impoitanco will in futuie have their own lopreaontativcs. In 
the place of .39 clootod members there will now be 135 ; and while the 
cloctoratob of the old Councils had only the right to recommend the 
candidate of their choice for appointment by the head of bhoGovernment 
an elected member of the new Councils will sit as of right and, will 
need official confirmation. Under the Regulations of 1S92 officials were 
everywhere in a majority and the Regulations just issued establish a non- 
official majority in every Provincial Counorl. Nor has the reform been 
confined to the constitution of the councils their functions also have 
been greatly enlarged. A member c.an rrovv denrand that the formal 
answer to a question shall by supplemented hy further information. 
Discussion will no longer be confined to legislative business and a discur- 
sive and ineffectual debate on the Budget, but will ho allowed in respect 
of all matters of general public interest. Members will in futurq take a 
real and active part in shaping the financial proposals for the year ; and 
.as regards not only financial matters but .all questions of administration 
they will have liberal opportunities of criticism and discussion and of 
initiating advice and suggestions in the form of definite resolutions. 
The Governor-General in Gouuoil feels that these inomentous changes 
constitute a generous fulfilment of tho’giaciou^ intention, foreshadowed 
in the King-Emperor’s message, to entrust to the leaders of the Indian 
peoples a greater share in legislation and governmont, and he looks 
forward with confidence to these extensive powers being loyally and 
wisely used by them, in association with holders of executive authority, 
to promote the prosperity and contentment of all classes of the 
inhabitants of his great country. 
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IX 

THE EESOLTJTION ON LOCAL SELF GOVERNMENT 

1882. 


The following L the Resolution on Locul Self-Govennneut ibsuotl 
by the Govei noi -Genenil in Council dm ing the Viceioyalty of the 
Marquis of Eipon initiating meabuies of Local Self-Government in 
India, in 1882; — 

The Governor-General in Council in the Resolution of the Financial 
Department, dated the 30th September 1881, set out, for the informa- 
tion of the Local Governments, the principles upon which it was 
proposed to revise the agreements then in force for the administration 
of the Provincial Services, and to establish the decentralised system of 
finance on a uniform and extended basis. It x^-as explained that inti- 
mately connected with this general scheme for the decentralisa- 
tion of finance was the very important question of developing Local 
Self-Government. Considerable progress in the direction had, it was 
admitted, been made since 1870. A large income from local rates and 
cesses had been secured, and in some provinces the management of this 
income had been freely entrusted to local bodies. Municipalities bad 
also increased in number and usefulness. But there was still, it was 
leinarked, a greater inequality of progress in difierent parts, of the 
country than varying local circumstances seemed to warrant In many 
places services admirably adapted for local management were reserved 
on the hands of the central administration, while everywhere heavy 
charges were levied on Municipalities in connection with the Police, over 
which they had necessarily no executive control. 

Paragraph 11 of the Resolution went on to say : — “His Excellency 
the Governor-General in Council is theiefore of opinion that the time has 
now arrived when further practical development may be afforded to the 
intentions of Lord Mayo’s Government, and that the Provincial Govern- 
ments should no longer exclude from all consideration the mass of taxa- 
tion under Local and Municipal management together with the similar 
resources still retained in provincial control, and ignore the question of 
Local Self-Government. The Provincial Government, while being now 
Largely endowed from Imperial sources, may well, in tboir turn, hand 
over to local self-government considerable revenues, at present kept in 
their own hands, but similar in kind to many which have long been local- 
ly managed with success by Committees, partly composed of non-official 
members and subject only to a general remedial control reserved to the 
State by the Legislature. .\t the same time, such items should bo 
generally made local as the people are most likely to bo able to 



THE RESOLUTION ON LOCAL SELF GOVEKNIIENT, 1882 W 

iihaerstand the use of and to administer -well. His Excellency would 
therefore in-rite the Local Governments to undertake a careful scrutiny 
of Provincial, Local and Municipal accomits, with the view of ascer- 
taining (1) -what items of receipt and charge can be transferred from 
‘Pro-vinciaP to ‘Local’ heads, for administration by Committees compris- 
ing non-official and, w’herover possible elected members, and what items 
already ‘Local’, but not so administered, might suitably be so ; ('i) 
what re-distribution of items is desirable, in order to lay on Local and 
Municipal bodies those which are best understood and appreciated by the 
people; (3) what measures, legislative or otherwise, are necessary to 
ensure more Local Self-Government, Incidentally to the scrutiny they 
will probably notice, and might carefully consider (4) ways of equal- 
ising Local and Municipal taxation throughout the Empire, checking 
severe or unsuitable imposts, and favouring forms most in accordance 
with popular opinion or sentiment. The Government of India have 
already made some preliminary enquiries in the same direction, the 
results of which will shortly be communicated to the several Local 
Governments for consideration in conjunction with their own.” 

2. Accordingly on the 10th October 1881 letters wore addressed to 
the various Local Govarnmeuts indicating those branches of expenditure 
whioh appeared to the Government of India most suited for local control, 
and inviting each Government to examine any ether heads of accounts 
which might seem to covet items capable of transfer to such control. It 
was pointed out that it was not the intention of the Government of India 
that the proposed transfer of the control of expenditure of a specially 
local character to local bodies should involve any addition to existing 
local burdens ; and it was, therefore, shown to be necessary to arrange 
for the simultaneous transfer of receipts sufficient to meet any net balance 
of additional expenditure whioh in any instances might arise. The 
receipts to ho thus transferred should, it was suggested, be such as to 
afiord a prospect that, by careful administration, unth all the advantages 
due to local sympathy, experience and watchfulness, they would bo 
susceptible of reasonable increase. In eases where larger assignments 
of funds were required, the receipts from pounds, or a share of the assess- 
ed taxes collected within the jurisdetion of local body, were indicated as 
suitable sources of revenue to be made ever. But on this, as on other 
points a wide discretion was loft to the Local Governments. 

3. As regards the character of the local bodies to whom those 
powers of control and administration W'cre to be entrusted, it was 
remarked that already in most pacts of British India there were in 
existence Municipal Committees whose powers might in many cases be 
adyantageously extended, and District Committees for various purposes, 
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which might very well be consolidated into single homogeneous working 
bodies, with ancillary subordinate committees for each tahsil or sub- 
division of the district. It was suggested that the Magistrate and 
Collector should be President of the District Committee, and the 
Assistant or Deputy Magistrate in charge of the sub division. President 
of the Subordinate committees but in each case the local bodies should, it 
was said, comprise persons not in the service of Government, and elected 
or nominated, as might seem best, in a proportion of not less than from 
one-half to two-thiids of the whole numbers. For the satisfactory 
development of this plan, it was admitted that legislation would probably 
be necessary in most provinces, and the Local Government were invited 
in their replies to explain the general outlines which such legislation 
should follow. In regard to this it was said — 

“ Special attention will be required in settling the relations between 
the various local bodies and the officers of the general administration, 
and in providing for a certain measure of control and inspection on the 
part of Government. It would bo hopeless to expect any real development 
of Self-Government, if the local bodies were subject to check and inter- 
ference in matters of detail ; and the respective powers of Government 
and of the various local bodies should be clearly and distinctly defined 
by statute so that there may be as little risk of friction and misunder- 
standing as possible. Within the limits to he laid down in each case, 
however, the Governor-General in Council is anxious that the fullest, 
possible liberty of action should be given to local bodies.” 

4. The policy thus enunciated by the Government of India has on 
the whole, been loyally, and in some cases warmly accepted by the Local 
Governments, several of which have already drawn up schemes for 
giving efiect to it, and have submitted these for the Government of India. 
The Governor-General in Council desires to acknowledge the care and 
thought with which some of these schemes have been worked out. Upon 
each the Government of India will communicate hereafter its views in 
detail to the local Government concerned. Meantime, however, it will 
be convenient that the Governor-General in Council should explain 
somewhat more fully than he has hitherto done, the general mode in 
which he would wish to see eScot given to the principle of Local self- 
Government throughout British India outside the Presidency Towns, 
This is the more necessary, as further considerations of the subject and 
examination of the schemes prepared for the difierent provinces have 
suggested the propriety of certain modifications of the plan sketched 
out in the Circular letters of the 10th October last. 

5. At the outset, the Governor-General in Council must explain, that 
in advocating the extension of local self-Government, and the adoption of 
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this principle in the management ol many branches oi local afiairs, he 
does not suppose that the work will bo in the first instance better done 
than ii it remained in the sole hands ot the Government District officers. 
It is not, primarily, with a view to improvement in administration that 
this measure is put forward and supported. It is chiefly desirable as an 
instrument of political and popular education. His Excellency in 
Council has himself no doubt that in course of time, ns local knowledge 
and local interest are brought to bear more freely upon local adminis- 
tration, improved elBoienoy null in fact follow. But at starting, there 
will doubtless be many failures, calculated to discourage exaggerated 
hopes, and even in some cases to cast apparent discredit upon 
the practice of self-Govarnment itself. If, however the officers 
of Government only sot themselves, as the Governor-General in Council 
believes they will, to foster sedulously the small beginnings of 
independent political life ; it they accept loyally and as their own 
the policy of the Government, and if they come to realise that the system 
really opens to them a fairer field for the exercise of administrative tact 
and directive energy than the more autocratic system which it super- 
sedes, then it may be hoped that the period of failures wll be short, 
and that real and substantial progress will very soon become 
manifest. 

6. It is not uncommonly asserted that the people of this country 
are themselves entirely indifferent to the principle of soIf-Government ; 
that they take but little interest in public matters; and that they prefer 
to have such afiairs managed for them by Government ofiioers. The 
Governor-General in Council does not attach much value to this theory. 
It represents no doubt the point of view which commends itself to many 
active and well-intentioned District officers ; and the people of India are, 
there can he equally uo doubt, remarkably tolerant of existing fact. 
But as education advances, there is rapidly growing up all over the country 
an intelligent class of public-spirited men whom it is not only bad 
policy, but sheer waste of power, to fail to utilise. The task of adminis- 
tration is yearly becoming more onerous as the country progresses in 
civilisation and material prosperity. The annual reports of every Govern- 
ment tell of an ever-increasing burden laid upon the shoulders of the 
local officers. The cry is everywhere for increased establishments. 
The universal complaint in all departments is that of over-work. Under 
these circumstances it becomes imperatively necessary to look around for 
some moans of relief ; and the Governor-General in Council has uo hesita- 
tion in stating his conviction that the only reasonable plan open to the 
Government is to induce the people themselves to undertake, as far as 
may bo, the management of their own afiairs ; and to develop, 
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or create if need be, a capacity for self-help in respect of all matters 
that have not, for imperial reasons, to be retained in the hands of 
the ropresontativoB of Government. 

7. If it bo said that the oxpoiiments hitherto made in this direction 
have not been encouraging, the Governor-General in Council must avow 
his belief that the principle has not as yet been, in any general or satis- 
factory fashion, fully and fairly tried. There is reason to fear that 
previous attempts at Local self-Government have been too often over- 
ridden and praoticaly crushed by direct, though well-meant, official 
interference. In the few cases whoio real responsibility has been thrown 
upon local bodies and real power entrusted to them, the results have 
been vciy gratifying. There is even now a vast amount of assistance 
rendered to the administration by Honorary Magistrates, Members of 
Municipal Corporations and other Committees ; and there is no antece- 
dent improbability in the theory that if non-official auxiliary agency 
wore more thoroughly organised and more fully trusted, there would be 
a speedy and marked improvement, not only in its amount, but in its 
efficenoy. 

8. Holding therefore, that it is the duty and interest of the ruling 
power to take care that the further advance which it is now proposed to 
make in the direction of Local solf-Govornmont shall bo, though cautious, 
yet at the same time real and substantial, the Governor-General in 
Council Will proceed to indicate, for the guidance of the Provincial 
Administration, the gonoial principles upon which, in the judgment of 
the Government of India, those measures should bo shaped. The sub- 
ject may, for the purposes of this Eosolution, bo divided into two 
parts — the first, relating to the mode in which Local Boards, whether 
Muniuy ’ or District, should generally bo constituted; and the second, 
tr ' c ’o of control which the Government should retain over such 
bod o. , and the manner in which that control should bo exercised. 

j In regard to the first of these points, the Governor-General in 
Oouncil would observe that ho is quite aware of the absurdity of attempt- 
ing to lay down any hard and fast rules which shall be of universal 
application in a country so vast, and in its local circumstances so 
varied, as British India It would be unreasonable to expect that any 
uniform system of Local Government could be applied with equal suc- 
cess in Provinces differing as the Punjab, for instance, from Madras, 
or Bengal fiom Burmah. A large latitude of application must, therefore, 
in every case be left to the local authorities. Indeed, wo are really as yet 
so much in the infancy of solf-Gorernment, and have, perhaps so 
little knowledge of the duections in vvhich it would naturally develop itself 
among the people, that there is a distinct advantage in having different 



the EESOLUTION OE LOCAIj SELF GOVERNMENT, 188S CjX 

sohomes tried in difieront places, in order to test, by praotioal ex- 
perience, what arrangements arc best suited to the waysof thinhing, 
habits, and other idiosynorasics of the heterogeneous populations of 
the Empire. But there are, novorthcloss, fundamental principles which, 
after every allowance has been made for local peculiarities, must bo 
universally followed and frankly odopited, if the system is to have 
anywhere a fair trial. 

10. The Government of India desires, then, that while main- 
taining and extending, as far as practicable, the plan of municipal 
Governmout in the cities and towns of each Province, the Local Govern- 
ments will also maintain and extend throughout the country, in every 
district where intelligent non-of5cial agency can be found, a net work of 
Local Boards, to be charged with definite duties and entrusted with 
definite funds. The Govarnot-Goneral in Counoil considers it very im- 
portant that the area of jurisdiction allotted to each Board should in no 
case be too large If the plan is to succeed at all, it will be necessary to 
secure among the members both local interest and local knowledge. 
Experience proves that District Committees are, as a rule, very badly 
attended by members not aotnally residing in the vicinity of the head- 
quarters’ station. Those who do attend have frequently no intimate 
aoquaintaucG with the wants of outlying parts of the district. The con- 
sequence is, either that undue attention is given to the requirements of 
the immediate neighbourhood of the central station, or that tho business 
falls entirely into tho hands of tho District ofiScer, the Committee conten- 
ting itself formally endorsing his proposals. Modifying, therefore, 
to some extent tho suggestions made in paragraph 8 of tho Circular 
letters of the 10th October last, the Governor-General in Coun- 
cil desires that the smallest administrative unit — the sub-division, the 
taluka or the tahsil — shall ordinarily form tho maximum area to bo 
placed under a Local Board. Ho would not indeed object to even smaller 
jurisdiction wore these deemed suitable. In some Provinces it may bo 
found possible to leave this sub-divisional Boards to their own indepen- 
dent working, arranging for a periodical District Council, to which 
delegates from each Local Board might ho sent, to settle such common 
matters as the rate of land-cess to be levied during the year, allotment 
to bo made of district funds, and other questions of general interest. In 
other Pro^dncos, ag.ain. It may be thought best to have a District Board 
with controlling power over the smaller Local Boards. But whatever 
system is followed, tho cardinal principle, which Is essential to the 
success of Self-Government in any shape, is this, that tho jurisdiction 
of tho primary Boards must bo so limited in .area as to ensure both 
local knowledge and local interest on tho Part of each of tho members. 
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11. The Municipal Committees will, of course, remain the Local 
Boards for areas included within town limits. The relations between such 
Municipal Boards and the Sub-divisional or District Boards within whoso 
jurisdiction the towns lie, must be carefully settled in each case. In some 
instances the Town Boards will be left entirely independent and apart. 
In others it may be found desirable to give the Rural Boards a certain 
share in the settlement of questions of common interest. In others, again, 
the Town Boards would be required to send delegates to the District Board 
or Council. 

12. The Local Boards, both urban and rural, must every where have 
a large preponderance of non-official members. In no case ought the 
official members to be more than one-thiid of the whole, unless in places 
in which the elective system is followed, when there would be no ground for 
objecting to an elected member merely on the ground that he 
was in the service of Government. The Governor-General in 
Council is disposed to think that the non-official members of 
the Boards should hold office for at least two years after election or 
appointment ; but probably the best plan to follow would bo 
that of the compulsorj^ retirement by rotation of a fixed proportion of 
members, those retiring being eligible to sit again. A detail of this 
description may. however, fitly be left to the Local Government. 

13. Members of the Boards should he chosen by election wherever 
it may, in the opinion of' the Local Governments, be practicable to adopt 
that system of choice The Governor-General in Council does not require 
the adoption of the system of election in all cases, though that is the sys- 
tem which be hopes will ultimately prevail throughout the country, and 
which he wishes to establish now as widely as local circumstances will 
permit. Election in some form or other should be generally introduced 
in towns of any considerable size, but may be extended more cau- 
tiously and gradually to the smaller Municipalities and to backward 
rural tracts. Even as regards these last, however, the Governor- 
General in Council is disposed to think that if the Government officers 
cordially accept the principle, and set themselves to make it successful, a 
great advance might bo made with comparatively little difficulty. Thus 
when the Local Governments had determined the nature of the qualifica- 
tions suited to such a district (and these might ordinarily at first be fairly 
high) ; each Sub-Divisional Officer might be instructed to prepare a list 
or register of candidates qualified to sit upon the Local Board and might 
invite all those residing in any particular area, such as a Police (thana) 
jurisdiction, to meet him on a day fixed at some convement spot near 
their homes. He might then explain to them the objects of Government, 
and the nature of the duties they were invited to undertake, and call 
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upo» thorn to elect then or on a future day the number of representatives 
that had been fixed for the area in question. In the course of a few 
years, when the members of the Board find that they have real powers 
and responsibilities entrusted to them, any Government interference vfill 
become unnecessary. The electors may safely then bo left to conduct their 
own elections under such rules as may be from time to time laid down- 

14. As to the system of election to be followed, the Governor- 
Gcnornl in Council would here also leave a large discretion to the Local 
Governments. Experience is wanting to deternaino the most suitable 
general system for eaoh province ; and it is desirable that a variety of 
plans should be tried in order to a future comparison of results. The 
simple vote, the cumulative vote, election by wards, election by the 
whole town or tract, snfirage of more or less extended qualification, 
election by castes or occupation — these and other methods might all 
be tried. New methods unthought of in Europe, may be found suitable 
to India ; and after a time it will probably be able to say what forms 
suit best the local peculiarities and idiosyncrasies of the different 
populations. The Provincial Governments should, through their District 
officers, consult the leading Natives of eaoh locality, not only as to the 
possibilities of introducing the elective system, but as to the arrangements 
most likely to meet their local circumstances, and should use every 
effort to make the schemes adopted as consonant as possible to the 
feelings and habits of the people. 

15, Doubtless the first consequence of this mode of proceeding will 
be that the electoral system, viewed as a whole, wll present for a time a 
very diversified appearance, and in some places arrangements made will 
turn out badly and call for change ; but the Governor-General in Ooun- 
oil is not disposed to attach undue importance to this. The problem 
before the Government is one of no slight difficulty; being that of discover- 
ing in what manner the people of the town and district of British India 
can bo best trained to manage their own local affairs intelligently and 
successfully. The attempts hitherto made with this object have met 
with but little success. The best men in many cases do not present 

. themselves ns candidates for Municipal Office. The number of voters is 
generally insignific ant compared with the number on the registers. And 
yet there can bo no doubt that among the more intelligent 
classes of tlio community there is a real and growing interest being 
taken in administrative matters. It may be suspected, therefore, that the 
cause of comparative failure in tho efforts hitherto made is to be found 
rather in the character of those efforts than in the nature of the object 

pursued. They have been, is seams to the Governor-General in Council, 
wanting to a great desree in earnestness and in real endeavours to adopt 
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fche systom adopted to the feelings of the people by -whom it has to be 
worked. If this is so, the remedy must lie in ascertaining by patient and 
practical experiment how best to call forth and render eSeotiTe desire 
and capacity for self-government which all intelligent and fairly educat- 
ed men may safely be assumed to possess. 

16. With a view to stimulating the candidature of men of respect- 
able standing in Native society, and to mark the importance of the 
functions of these Local Boards in the eyes of Government, the Gover- 
hor-General in Council is pleased to direct that the courtesy titles of 
“Bai (or Eao) Bahadur or Khan Bahadur” shall in all official correspon- 
dence be applicable to Native members of all Local Boards during their 
term of office. 

17. Turning now to the second division of the subject — the degree 
of control to be retained by the Government over the Local Boards, and 
the manner in which that control should be exercised — the Governor- 
General in Council observes that the true principle to be followed in this 
matter is that the control should be exercised from without rather than 
from within. The Government should revise and check the acts of the 
local bodies but not dictate them. The executive authorities should have 
two powers of control. In the first place their function should be required 
in order to gi^e validity to certain acts, such as the raising of loans, the 
imposition taxes in other than duly authorised forms, the alienation 
of Municipal property, interference with any matters involving religious 
questions or Meeting the public peace, and the like. (The cases in which 
such sanction ^^ould be insisted upon would have to be carefully consi- 
dered by each Government, and they would at the outset bo probably 
somewhat numerous, but, as the Boards gained in experience, might be 
reduced in number.) In the second place, the Local Government should 
have power to interfere either to set aside altogether the proceedings of the 
"’oard m particular cases, or, in the event of gross and continued neglect 
of any important duty, to suspend the Board temporarily, by the 
appointment of persons to execute the office of the Board until the 
neglected duty had been satisfactorily performed. That being done the 
regular system would be re-established, a fresh Board being elected or 
appointed. This power of absolute supersession would require in every 
case the consent of the Supremo Government, A similar power is re- 
served to the Executive Government under several English statutes ; and 
if required in England, where Local Self-Government is long established 
and eSectivo, it is not probable that it could be altogether dispensed with 
in India. It should be the general function of the executive officers o. 
Government to watch, especially at the outset, the proceedings of the 
Ijocal Boards, to point ont to them matters callingfor their consideration. 
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to draw their attentioa to any neglect of duty on their part, and to check 
by official remonstrance any attempt to exceed their proper functions or 
to act illegally or in an arbitrary or unreasonable manner. 

18. It does not appear necessary, for the exercise of these powers, 
that the chief executive officers of towns, sub-divisions or'districls should 
bo Chairmen or even members of the Local Boards. There is, indeed, 
much reason to believe that it would be more convenient that they should 
supervise and control the acts of those bodies, without taking actual 
part in their proceedings. The Govetnor-Ganoral in Council is aware 
that many high authorities hold that the District officer should always 
be ex-ojfficio Chairman of all the Local Boards within the district, and 
should directly guide and regulate their proceedings. This was indeed 
the view taken by the Government of India itself in the Circular letters 
of the lObh October last, so far as the constitution of district Board's 
was concerned. But even then the Govarnor-Goneral in Council did 
not see his way to accepting the principle in the case of Mnnoipal 
Boards ; and further consideration has led him to the belief, that on 
the whole, it is better to lay down no such general rule in the ease of 
any class of Local Boards. There appears to him to be groat force in 
the argument that so long as the chief executive officers are, as a matter 
of course, Chairmen of the Municipal and District Committees, there is 
little ohanoo of those Committees affording any effootivo training to their 
members in the management of local affairs, or of the non-official mem- 
bers taking any real interest in local business. The non-official members 
must be led to feel that real power is placed in their hands, and that they 
have, real responsibilities to discharge. It is doubtful whether they have 
under present arrangements any sufficient inducement to give up their time 
and attention to the transaction of public business. Thera is this further 
objection to the District officer acting as Chairman, that if the non- 
official members are independent and energetic, risk may arise of unseemly 
collision between the Chairman .and the Board. The former would bo 
in a fat more dignified and influential position if he supervised and con- 
trolled the proceedings of the Board from outside, acting as arbiter 
between all parties, and not as leader of any. 

19. The Governor-General in Council, therefore, would wish to see 
non-official persons acting wherever practicable, as chairmen of 
the Local Boards. There .may, however, ho places where it would be 
impossiblo to get any suitable non-official Chairman, and there may be 
districts whore the chief executive officer must for the present retain these 
duties in his own hands. But His Excellency in Council trusts that the 
Local Govornmouts will have recourse sparingly to the appointment of 
executive officers as chairmen of Local Boards ; and he is of opinion that 

E 
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it should be a general rule that when such an officer is Chairman of any 
Local Board, he shall not in that capacity have a vote in its proceedings. 
This arrangement will, to some extent, tend to strengthen the indepen- 
dence of the non-official members, and keep the official Chairman, 
where there must bo such, apart from the possible contentions of oppos- 
ing parties. 

The appointment of Chairman should always bo subject to the appro- 
val of the Local Government, but need not be always made by it. The 
Governor-General in Council would be glad to sec the Boards allowed, 
in as many cases as possible, to elect each its own Chairman. But this 
matter is one which must be left to the discretion of Local Governments, 

20. These, then, are the principles upon which the Governor-General 
in Council desires to see the experiment of Local self-Govornmont intro- 
duced throughout the several provinces of India ; and he would ask the 
Local Governments to revise their several schemes and shape any proposed 
legislation in general accordance with those principles. On such of the 
local schemes as have already come before the Government of India sepa- 
rate orders will, as already intimated, be passed in accordance with the 
foregoing exposition of policy. There are, however, one or two points to 
which attention has been drawn by a perusal of the orders of the Local 
Governments, which, though matters of detail, are still of sufficient im- 
portance to warrant their being noticed in this Resolution, 

21. In the orders of the 10th October last the Government of India 
laid special stress on the importance of entrusting to the Local Boards, 
not merely the expenditure of fixed allotments of fimds, but the manage- 
ment of certain local sources of revenue. Sufficient regard does not 
as yet appear to have been paid to this part of the scheme. Not 
only Ehould every Local Board have the entire control over 
the proceeds of all local rates and cesses levied within its jurisdic- 
tion for its own special purposes, but along with the charge of any 
expenditure that is at present Provincial should be transferred 
where possible, the management of equivalent revenue. The 
License Tax assessments and collections for example, might 
very well be made over to the Local Boards, municipal and rural, 
in many parts of the country, subject to the control provided by the 
existing law. Pounds and ferry receipts have been already indicated as 
suited for transfer. The allotment of lump grants from Provincial 
revenues should be reserved as much as possible to balance receipts and 
expenditure of the Local Boards. The Governor-General in Council 
hopes that this part of the scheme will receive very careful consider.ation 
from all Local Governments, with a view to giving full eScot to the 
policy which the Government pf India has laid down on this point, 
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22. Another point deserving of notice is the control that should be 
exercised over the execution of local "works. It ^vi]l not always be 
possible for. a Local Board to entertain a competent engineer of its own; 
and in any case when Government buildings and important works of 
other kinds are made overj for maintenance, there must be some oSee- 
tivo guarantee for thoroughness of execution. It will probably be most 
convenient that, while all subordinate establishments are entirely 
under the control of the Boards, Government should supply the District 
Engineer, and furnish professional supervision, the Boards defraying in 
such manner as may bo determined by the Local Governments -with 
rofaienco to the amount of work dona for each Board, the payments to 
be made to Government on this account. Care must, however, be taken 
that the Boards are left unfettered in the initiation and direction Of 
operations and that tho Engineer is placed in the position of- their 
servant and not of their master. Tho power of check vested in tho 
District officer will suffice to remedy any carelessness or improper 
working . on tho part of the Boards. If this arrangement be carried 
out, it "Will probably bo found possible to make over to the charge of 
the Boards most of the public buildings in the districts, and other, works 
of various kinds which would otherwise have to be kept in the hands of 
the Government officers. Double establishments will thus be avoided, and 
public money saved. 



B— THE INDIAN LBDISLATUEES 

“ I 

-.r GENERAL 

"■ 'file Indian Legislative Councils consist at present of tlie 
Itnperial Legislative Council, legislating generally for the whole of 
British India and the Provincial Legislative Councils of Madras, 
Bombay, Bengal, Bihar, tlie United Provinces, the Punjab, Burma and 
Assam. They are formed in the case of the Imperial and in Presidency 
Governments by the addition of members, nominated and elected in 
accordance with the Eegulations under the Indian Councils Act, 1909, 
“ for the better esercise of the power of making laws and regulations 
vested in the Governoi -General in Council" or Governor-in-Council as 
the ease may be, under sections 10 and 29 of the Indian Councils Act 
1861 ; and in the case of the other Provincial Goveinments and 
Administrations, tliey are constituted under sections 44 and - 46 of the 
said Act, the proclamations under which specify the number of Coun- 
cillors whom the Lieutenant-Governor (or Chief Coramissioher under 
the Government of India Act 1912) “ may nominate for his assistance 
in making laws and regulations.” 

All the present Legislative Councils have been called into exist- 
ence by the Governor-General in Council under section 8, clause (2) 
of that Act, on the dates which were appointed by the Governor- 
General for the coming into operation of this Act as respects these 
Legislative Councils as previously constituted ; all the nominated 
members thereof went out of office, and by the Eegulations which 
the Governor-General in Council was empowered to make new Councils 
were constituted in accordance rvith their provisions. Thb Legislative 
Councils in conformit 3 ' therewith consist of the ordinary and extra- 
ordinary members of Council where thej^ exist, and of the additionol 
members, official and non-official, elected or nominated, as the case 
may be according to the strength thereof prescribed by the Eegulations, 
but subject to the maxima prescribed in the schedule to the Act of 1909- 

The additional members of these Legislative Councils are thus 
called together to the Council by notifications issued under sec. 8 (2) 
of the Indian Cotinoils Act, 1909 and Eegulation SVIII of the Bego- 
lations made by the Governor-General in Council for the nomination 
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and eiection of additional members, Avliile the Governoi-General in the 
case of the Legislative Council of the Goveinor-Genei al and the Gover- 
nor or Lieutenant'Govemor, ot Chief Comniisbionei in the case of 
Provincial Councilb. together -with tlic ordinaiy inembers of Council, 
are thus ex-ofiicio Members of the Council assembled for making laws 
and regulations. The Goveinor or Lieutenaut-Goveruoi of tlic Pro- 
•vnnee in •u-hich a meeting of the Imperial Legislative Council js held 
is also es-ofi5cio an extraordinary member of the Council. The follow- 
ing table gives the necessarj’ particulars regarding the constitution of 
the Indian Councils : — 
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II 

THE CONSTITUTION OF THE COUNCILS 
(i) THE REGULATIONS 


The General character of the composition and features of the 
Indian Legislative Councils and the general conditions governing the 
same will be gathered from the folloudng text of the Eegulations for 
the nomination and election of additional members of the Legislative 
Council of the Governor-General which is published verbatim. The Pro- 
vincial Regulations are mutatis mutandis, similar ; — 


I. The Additional Members of the Legislative Council of the 
of Mem- Governor-General shall ordinarily.be -sixty in 


be 

Num r 
bars 


number, and shall consist of — 

A. — Members elected by the classes specified in Regulation II, 
who shall ordinarily be twenty-seven in number ; and 

B. — Members nominated by the Governor-General, who shall not 
exceed thirty-three in number, and of whom — 

(а) not more than twenty-eight may be officials, and 

(б) three shall be non-official persons to be selected— 


(iji one from the_ Indian ^mmercial.communityj 

(ii) one from the Muhammadan community in the Punjab ahd 

(iii) one from the landholders in the Punjab : 

Provided that it shall not be lawful for the Governor-General to 
nominate so many non-official persons under these Regulations that the 
majority of all the Members of the Council shall be non-offioials. 

II. The twenty-seven elected Members specified in Regulation I 
Elected Members .shall be elected as follows, namely 

(i) By the non-official Additional Members of the Council 

of the Governor of Fort St. George ... ... 2 Members. 

(ii) By the non-official Ad ditional Members of the Council 

of the Governor of T lomhay ... ... ' "... 2 Members. 

(iii) By the non-official Ac litional Members of the Council 

of the Governor of F .rt William in Bengal ... 2 Mombcjs. 

■ (iv) By the non-official Members of the Council of the 
Lieutenant-Governor ^the United Provinces of Agra 
andOudh ... ' ... ... ... ".7. "'2 Members, 

(v) By the non-official Members of the Council of the 

Lieutenant-Governor of the Punjab ... ••• ' 1 Member. 


(vi) By the non-official Members of the Council -c^ the 

Lieutenant-Governor of Burma ... ... , - ••• 3. Member. 
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(vii) By non-offioial Additional Members of the Council 

of the Lioutenant-Govornor of Bihar and Orissa ... 1 Member, 
(viii) By the non-official Members of tho Council of the 

Chief Commissioner of Assam ... 1 Member, 

(ix) By tho District Councils and Municipal Committees 

in the Central Provinces ... ... ... 1 Member. 

(x) By Landholders in the Presidency of Fort St. George. 1 Member. 

(xi) By Landholders in the Presidency of Bombay 1 Member. 

(xii) By Landholders in the Presidency of Bengal ... 1 Member, 
(xiii) By Landholders in tho United Provinces of Agra and 

Oudh ... ... ... ... ... 1 Member, 

(xiv) By Landholders in Bihar and Orissa ... ... 1 Member. 

(xv) By Landholders in the Central Provinces ... ... 1 Member. 

(xvi) By the LInhammadan community in tho Presidency 

of Port St. George ... ... ... ... 1 Member, 

(xvii) By the Muhammadan community in the Presidency 

of Bombay ••• ••• ... 1 Member, 

(xviii) By the Muhammadan community in tho Presidency 

of Bengal ... ... ... ... ... 1 Member, 

(xix) By tho Muhammadan community in the United Pro- 
vinces of Agra and Oudh ... ... ... i Member. 

(xx) By tho Muhammadan community in Bihar and Orissa. 1 Member. 

(xxi) By the Bengal Chamber of Oommorco ... ... i Member, 

(xxii) By the Bombay Chamber of Oommereo ... ... l Member, 

In addition to tbo Jlombers specified in tbe foregoing part of this 
Regulation, a second IMoinbor shall be elected at the first, third and 
succeeding alternate elections by tho JIuhammadan members of tbe class 
specified in sub-head (xiii), and at tho second, fourth and succeeding 
alternate elections, by tho class specified in sub-head (xviii). 

Explanation . — The expression “ alternate election” shall not be 
deemed to include elections to fill casual vacancies. 

III. Tho election of the Members specified in Regulation II 
sh.all be effected by tho electorates, and in 
electoral pro- accordance with the procedures respectively 
coduTcs prescribed jn the Schedules to these Regulations. 

tv. No person shall be eligible for election as a Member of tbe 

Ineligible oandi- Council if such person — 
dates. 

(а) is not a British subject, or 

(б) is au official) or 
. - (c) is a female, or 

(d) Las been adjudged by a competent Court to-bo of unsound, 
min'd, or . • ■ 

: (e) is under twenty -five years of ago, or 
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(/) is an uncerfcificatod bankrupt or an undischarged insolvent, or 
ig) has been dismissed from the Government service, or 
(7 j) has been sentenced by a Criminal Court to imprisonment for an 
offence punishable mth imprisonment for a term exceeding six months 
or to transportation, or has been ordered to find security for good 
behaviour under the Code of Criminal Procedure, such sentence or order 
not having subsequently been reversed or remitted, or the ofiondor 
pardoned, or 

(i) has been debarred from practising ns a legal practitioner by 
order of any competent authority, or 

[k) has been declared by the Governor-General in Council to bo of 
such reputation and antecedents that his election would, in the opinion of 
the Governor-General in Council, be contrary to the public interest : 

Provided that, in cases (p), (7t), (i) and {k), the disqualification may 
be removed by an order of the Governor-General in Council in this behalf. 
V. No person shall be eligible for election under any sub-bead of 


Qualification of 
candidates 


Regulation II unless be possesses the qualifica- 
tions prescribed for candidates in the Schedule 
regulating elections under that sub-bead. 


PI. No person .shall be qualified to vote at any election held under 


Disqualifications these Regulations if such ijerson— 
of voters 


(o) is a female, or 

(6) is a minor, or 

(c) has been adjudged by a competent Court to bo of unsound mind. 

VII. Every person, who is elected or nominated under these 

^ Regulations to be .a Member of Council, shall 

before taking his sent make, at a meeting of the 
Council, an oath or affirmation of bis allegiance to the Crown, in the 
following form, namely 

I, A. B., having noimtw^d Additional Member of the Legisla- 
tive Council of the Governor-General, do solemnly swear (or afllnn) that 
I will be faithful and bear true allegiance to His Majesty the King, 
Emperor of India, His heirs and successors, and that I ^ill faithfully 
discharge the duty of the office upon which I am about to enter. 

VIII. (1) If any person, — 


Power to declare 
seats vacant 

(а) not being eligible for election, is elected under these Bcgula- 

(б) ^having been elected or nominated, subsequently becomes subject 

to any of the disabilities stated in clause (<?), (fji (ff}i (^0 Rege 
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lation IV, or fails to mako the oath or affirtnatioQ ptssoribad by Regula- 
tion Vn within such time as the Governor-General in Council considers 
reasonable, 

the Governor-General shall, by notification in the Gazette of 
India, declare liis election or nomination to be void or his seat to be 
vacant. 

( 2 ) When any such declaration is made, the Governor-General 
shall, by notification as aforesaid, call upon the electorate concerned 
to elect another person within such time as may be prescribed by such 
notification, or shall nominate another person, as the case may be. 

(8) If any person elected at such fresh election is not eligible 
for election, the Governor-General may nominate any person who is 
eligible for election by the electorate concerned. 


IX. (1) If any person is elected by more than one electorate, lie 
Candidates elec- Bigned by him and 


ted by several elec- 
torates 


delivered to the Secretary to the Government 
of India in the Legislative Department, within 
seven days from the date of the publication of the result of such 
elections in the Gazette of India, choose, or in liis default the 
Governor-General shall declare, for which of these electorates he 
shall serve, and the choice or declaration shall be conclusive. 

(2) When any such choice or declaration has been made, the 
votes recorded for such person in any electorate for which he is not 
to serve shall be deemed not to liave been given, and the candidate, 
if any, who, except for the said votes would have been declared 
elected for such electorate, shall be deemed to have been duly 
elected for the same. 


X. (1) Save as otherwise provided in these Eegulations, the 


Term of office 


term of office of an Additional Member shall bo 


three years, commencing from — 

(а) in the case of a nominated Member, the date of the publication 
in the Gazette of India of the notification by whioh bo is nominated, 

(б) in the case of an elected Member, tbo date of the publication in 
the Gazette of India of the result of the election, or, where the result of 
such election has been so published before the vacancy has occurred, 
from the date on which such vacancy occurs : 

Provided that official Members and Members nominated as being 
persons who have expert knowledge of subjects connected with pro- 
posed or pending legislation shall hold office for three years, or such 


Q 
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shorter period as the Governor-General may at the time of nomination 
determine: 

Provided further that in the event of a Legislative Council being 
constituted for the Central Provinces, the term of office of the Member 
elected by the class specified in sub-head (is.) of Regulation II shall 
expire on such date as the Governor-General in Council may, b}- notifi- 
cation in the Gazette of India, direct. 

(2) A Member elected or nominated to fill a casual vacancy occur- 
ring by reason of absence from India, inability to attend to duty, death, 
acceptance of office or resignation duly accepted, or otherwise, or a 
Member nominated on failure of an electorate to elect an eligible per- 
son, shall hold office so long as the Member whoso place he fills would 
have been entitled to hold office if the vacancy had not occurred. 


XT. (l) When a vacancy occurs in the case of a Member who 
represents any interest specified in Regulation 
Vacancies within three months of the 

date wdien such a vacancy will occur in the ordinary course of events, 
the Governor-General shall, by notification as aforesaid, call upon the 
electorate concerned to elect a gp''''-v for the purpose of filling the 
vacancy within such time as may^^tions */-ibed by such notification. 

(2) When a vacancy occurs In ilic case of a nominated Member, 
the Governor-General may nominate any person to the vacancy : 

Provided that when a casual vacancy occurs — 

(а) in the case of an elected Member, the election shall always be 
made by the same electorate as that which elected the Member whoso 
place is to be filled, and shall bo subject to the same conditions in respect 
of eligibility of candidates for nomination as those which governed the 
election of such Member, and 

(б) in the case of a Member nominated as representing any class 
specified in Regulation I, sub-head B, clause (6), the person nominated 
shall bo selected from the same class. 

XII. If within the time prescribed by a notification issued under 

Regulation VIII, clause (2), or Regulation XI, 
Failure to elect clause (l), the electorate concerned fails to 

elect, the Governor-General may nominate at Ids discretion any person 
avho is eligible for election by such electorate. 

XIII. The power of making laws and regulations, and of transact- 
ing other business vested in the Legislative 
Council of the Governor-General sball be exer* 


Quorum 



SHE EEGULATIONS 


csxiii 

cised only -when fifteen oi more Additional Memberb of tbe Council are 
present. 

XIV. (1) No election blmll be valid if any coirupt practice is 

committed in connection theiervith by the 

Corrupt practices 

candidate elected. 

(2) A person shall be deemed to commit a conupt practice within 
the meaning of these Regulations — 

(1) who, with a view to inducing any voter to give or to refrain from 
giving a vote in favour oi any candidate, oSois oi gives any money or 
valuable consideration, or holds out any piomiso of individual profit, or 
holds out any threat of injury, to any person, or, 

(ii) uho gives, proouros or abots the giving of a vote in the namo of a 
voter who is not tbo person giving such vote. 

And a corrupt practice shall be deemed to be committed by a 
candidate if it is committed with liis knowledge and consent, or by a 
person who is acting undei the general or special authority of such 
candidate u ith reference to the election. 

Explanation , — A “ pionii‘>e of iiKli\'idual profit ” includes a pro- 
mise for the benefit of the person himself, or of any one in whom he 
is interested. 

XV. No election bhall be invalid by leason of a non-compliance 

Non-oomplianco contained in tbe Schedules to 

with rulos these Regulations or any mistake in the use of 

Forms annexed thereto, if it appeals that the election was conducted 
in accordance with the principles laid down in such lules, and that 
such nou-compliance or iiiibt.ike did not nfl'ect the rebiilt of the 
election. 

XVI. (1) If the validity of any election is brought in question 

Disputes as to pei'Bon qualified either to be elected or to 

validity of elections vote at such election on the ground of the 
improper rejection or reception of a nomination or of a vote, or of any 
corrupt piactice in connection with such election, or foi any other 
cause, such person may, at any time within fifteen days from the date 
of the publication of the result of such election in the Gazette of 
India, apply to tbe Governor-General in Council to set aside such 
election, 

(2) The Governor-General in Council shall, after such inquiry (if 
any) as he may consider necessary, declare, bv notification as aforesaid, 
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whether the candidate whose election is questioned or any or what 
other person was duly elected, or whether the election was void. 

(3) If the election is declared void, the Governor-Geneial shall, 
by notification as aforesaid, call upon the electorate concerned to 
elect another person within such time as may be prescribed by such 
notification. 


(4) If wdthin the time so prescribed the electorate fails to elect, 
the Governor -General may nominate any person who is eligible for 
election by such electorate. 

XVII- The decision of the Governor-General in Council on any 


Frnality of deci- 
sions 


question that may arise as to the intention, con- 
struction or application of these Eegulations 
shall be final. 


XVIII. (1) As sooit as conveniently may be after these llegu- 
iaffons come rato force, a Council sbafi be con- 
First elections stitiited in accordance with their provisions. 

(2) For this purpose lire Governor-General shall, by notification 
as aforesaid, call upon the electorates referred to in llegulation III to 
pr oceed to elect Members in accot dance with these Kegulations \ritlrrn 
such time as may be prescribed by such notification. 

(3) If wuthin the time^,..,^,P^''tibed any such class fails to elect, 
lire Governor -General may nominate at his discretion for a period not 
exceeding six months any person who is eligible for election by such 
class. 


10 Kegulations framed by the Governor-General in Council for the 
nor j. ijtion and election of Additional Members for the Prorincial 
Ircgisiat res arc sunrlar. Kcgulatiorrs I and n, prescribe the strength of 
the Cou-tcils and the proportion of elected to nominated Members. The 
proviso Regulation I does not provide for an official majority ru the 
Councils as in the case of the Imperial Legislature, but for a non-official 
majorit} in the following terms : “Provided that it shall not be lawful 
for the Govoriioi or Lieutonant Goceinor, as the case may he, to 
nomrnato so many officials under these regulations that the majority of 
all the Members of the Council shall be officials.” As in the case Of the 
Imperial Legislative Council, it is provided by Regulations II and III in 
each of the Provincial Regulations that the elected Members specified 
in Regulation I shall he elected by the electorates in accordance 
with the procedures lospcctively prescribed in the schedules to the 
Regulations. The schedules and the electorates for the election of 
Members to all the Councils, Imporial and Provincial, are summarised in 
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full in thG next section. Thorest of tlie Kegulations FV — XII.XI'V ^XYIH 
arc identical in terms witli thos'c made for the Imperial Lepislaturo, 
reproduced above, with the substitution of the words, ‘Governor ’ or 
‘Licutenant'Governor', for the words ‘Governor-General ’ and of Govet- 
nor-in-Oouncil’ for ‘ Governor-General in Council ’ as the case may be. 

In the case of nominations to tho Provincial Legislatures, it is provid- 
ed in tho Eogulations that Members to the Provincial Legislative Coun- 
cils of tho United Provinces of Agra and Ondh, Behar, and Assam and 
Burma should be nominated by the respective Lieutenant-Governors with 
the sanction of the Govomor-Gonoral. No sanction is required in the 
case of nominations made to their Legislative Councils by the Governors 
of Madras, Bombay and Bengal. 

In the Regulation cerresponding to Regulation XHI of those relating 
to tho Imperial Council fixing tho quorum for Legislative MeetingSi in 
tho Regulations of each Province, the quorum has been fixed as 
follows : — 

Excluding tho President, 10 or more Members in tho Legislative 
Councils oi Madras, Bombay , Bengal, United Provinces of Agra and Oudh 
and Behar. and 8 or mote Members in that of the Punjab and Assam and 
G in that of Burma]. 

(ii) THE CLASSIFICATION OF MEMBERS 

EX-OFFICIO MEMBERS 

By virtue of the Indian Councils Act of 1861, the ordinary mem* 
hers of the Council of the Governor-General, Governor or Lieutenant- 
Governor as the case may be, or as they may be called for purposes 
of convenience, members of the Executive Councils of the various ad- 
ministrations, are ex-offioio members of the several Legislative Councils. 

NOMINAa-ED MEMBERS— OFFICIALS 
There are no special qualifications prescribed in the cose of offi- 
cials nominated to the Indian Councils. Tliere is absolutely no restric- 
tion in choice ; as a general rule. Secretaries to Government in the 
various departments and heads of administrative departments are 
nominated to the Council, Tliere have been instances when, in order 
to make uptlie number of officials, or for other reasons. Principal of 
a Government Arts College, or a mofussil Government pleader, has 
been so appointed. 

NOMINATED MEMBERS — NON-OFFICIALS 
As in the case of officials who are nominated to the Councils, 
there are no qualifications prescribed in the case of non-officials who 
may be appointed to the Councils under the Regulations. The Regu- 
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lations of mobt of the Councils lequire that, in exercising the power 
of nomination care should he taken tiiat certain special intcresifi 
aie represented in the Councils. The object of allotting a 
certain number of seats in the Councils to be filled in by 
nomination of non-oificials is to enable sucli special interests as 
have not organised themselves sufficiently well to be conferred the 
privilege of election, to be represented in the Councils. The heads of 
administrations, in whom is vested the power of nominations could 
also nominate to the Councils persons wdio, in their opinion, possess ex- 
ceptional merit and ability and wdio could not get into the Councils by 
the door of election. 

T]je Kegulations have laid down that non-officials should be selected 
from the classes mentioned against each Council : — 

1. Tlie Imperial Legislative Council ; — 

(a) One Member from the Indian Commercial Community. 

(b) One Member from the Muhammadan Community in the 

Punjab and 

(c) Ono Member from the land holders in tho Punjab. 

2. Tlie Madras Legislative Council : — 

Ono Member from tho Indian Commercial Community. 

3. The Bengal Legislative Council : — 

, (a) One Member from the Indian Commercial Community and 

(6) One Member from the European Commorcial Community 
carrying on business outside Calcutta and the Municipali- 
ty of Chittagong and not connected -with tea-planting. 

4. The United Provinces Legislative Council : — 

Ono ilombor from tho Indian Commorcial Community. 

5. The Burma Legislative Council : — 

(a) Pour Members irom the Burmese population. 

(bl Ono Member from tho Indian Commorcial Community. 

(c) One Member from the Chineso Community. 

{d) Two Mombors to rop’rosont other intorosts. 

EXPDHTS 

Experts who may be noinina‘>ed to the Councils may lie either 
oflacials or non-officials and are intended to be appointed in connection 
Avitb proposed or pending legislation in legard to which they have 
special knowledge, - - 

ELECTED MEaniEBS 

In the composition of every representative body, the question a-s to 
who are the voters, is always treated as distinct from the question 



the ELECTOEATES and ELECTOEAD AEBAS 'oTDCvii 

into’what groups shall they be combined. In constitutions which pro- 
ceeded in enrly days on a full faith in democratic principles, the latter 
question was treated ns of no importance or as of but secondary im- 
portance, for it was assumed that the interests of the masses of the 
people were fundamentally identical and the main question is only that 
of enlarging the basis of representation. This fundamental indentity 
is now seen to be subject to the conflict of human interests and in the 
formation of constituencies and groups of voters are sought results 
and remedies in tlie direction of equal or effective representation. The 
relative advantages of the scrtcdv de lisle and scrutiu’d arrowidissi- 
mentare still unsettled in France, where this problepi of single electoral 
districts or large areas choosing a number of representatives apiece is 
complicated bj' that of proportional representation. The arrangement 
of the constituencies on the basis of wealth as in the three-class 
system of Prussia in preference to the grouping of voters on the basis 
of their natural economic relations into urban and rural -constituen- 
cies as in England, has given rise to suggestions of possible 
groupings on the basis of occupations and on the basis of opinions by 
some form of proportional representation ; the electoral system in 
India does not, however, proceed on any such defined principles but 
in addition to partaking of principles of minority and class represent- 
ation adds those of communal representation. 

(iii) THE ELECTOEATES AND ELEOTOEAL AEBAS 

The distribution of elective seats in India in respect of the various 
Legislative Councils is based, only to a limited extent, on the principle 
of territorial division followed in countries where representative institu- 
tions have advanced very much. The granting of the privilege of 
election to certain classes and special interests has made tlie applica- 
tion of this principle impossible in India. In the United Kingdom’, 
for instance, the country is divided into separate electoral divisions 
each with its own distinctive name, returning one member each tu the 
Parliament, twenty three boroughs, the City of London and the 
Universities of O.xford, Cambridge and Dublin making the twenty- 
seven cases of constituencies returning two members each. There is not 
in England, ns there is in India, any representation of communities or 
organised bodies of men marked off from each other either by religious 
differences or the existence of special or peculiar interests, a number 
of men being groupsd together only for the purpose of election, . The 



cxxviii 


APPENDIX 


only case in India in 'which an approach is made to the priniciple of 
territorial representation is the division of each province for -which a 
Legislative Council is constituted, into groups consisting of one or 
more administrative units— districts— the local bodies in each of which 
are together entitled to return a member to the Legislative Council. 
The electorates of the various Legislative Councils in India may be 
considered under the heads of (i) general electorates, (ii) class electo- 
rates comprising (a) Landed Interests and (6) Muhamadans and (iii) 
special electorates comprising (a) the Presidency Corporations, (b) the 
Universities, (c) Commerce, (d) Trade, (e) Planting and (/) Port Trusts 
and other Interests. 

(i) GENBEAIi EIjECTOEATES 

(a) The Imperial Legislative Council (13) : — 

In Madras, Bombay, Bengal and the United Provinces of Agra and 
Oudh, the non-official Members of the Provincial Legislative Councils 
elect two Members each for the Viceroy’s Council and have cumulative 
vote, so as to adord an opportunity to a strong minority to secure one 
of the seats. 

In the Punjab, Behar, Ass.am and Burma, the non-official Members 
of the Provincial Legislative Councils elect one Member eacli to the 
Viceroy's Council. 

In the Central Provinces the votes of twenty-two delegates from 
the District Councils and twenty-eight delegates from Municipal com- 
mittees elect one Member. 

(b) The Madras Legislative Council : — 

Nine members are olooted by Municipalities and District and Taluk 
BoarJb and certain other electors and, it is provided in Schedule III of ' 
the Madras Regulations that one shall be elected for each of the follow- 
ing groups of distriots : 

(1) Ganjam and Vizagapatam ; 

(2) Godaveri, Kistna and Guntur ; 

(3) Nellore, Ouddapah aud Ohittoro ; 

(d) Kurnool, Bellary and Anantapur ; 

(5) Nellore, Ohingleput and South Aroot ; 

(6) Salem, Coimbatore and the Nilgiris ; 

(7) South Oauara and Malabar (including Anjongo and Tang.as- 
seri) ; 

(8) Tanjore and Triohinopoly ; 

(9) Madura, Ramnad and Tinnevelly, - - 
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(c) The Bombay Le^slative Council 

Eight Members are elected by the Municipalities and by Distric t 
Local Boards as follows : — 

Tho Municipalities of the Southern, Northern, Central and Sind 
Divisions, each one ••• ... ••• — ^ 

The District Local Boards of the Southern, Northern, Central and 
Sind Divisions, each one •*» ••• ^ 

(d) The Bengal Legislative Council : — 

Eleven or ten members are elected by the Municipalities and 
District Local Boards as follows : — 

by Municipal Commissioners ; 1 Member from the Presidency, 
Burdwan, Dacca and Ra]shahi Divisions at every election ; 1 from the 
Chittagong Division at ever}’ alternate election and in addition 1 Member 
to be returned by the Municipalities of the Presidency and Burdwan 
Divisions alternately : — 6 or 5 Members ; 

by District and Local Boards (1 for each Division) 5 Members. 

(c) The United Provinces Legislative Council : — 

Thirteen Members are elected by Municipalities and District Boards 
as follows ; — 

Pour Members are elected by the large Municipalities alternately by 
the four Municipal Boards forming each of the following groups : — 

Groibp (1) — the Municipal Boards of Meorut, Agra, Allahabad and 
Luohuow; and 

Group (2) — the Municipal Boards of Bareilly, Oawnpore, Benares and 
Fyzabad. 

Of the nine Members to be elected by the District Boards and smal- 
ler Municipalities, one Member is elected for each of the Meorut, Agra, 
Rohilkhand, Jhansi, Allahabad, Benares, Gorakhpur, Lucknow and 
Fyzabad Divisions. 

(f) The Beliar Legislative Council: — 

Ten Members are elected by Municipalities and District Boards as 
follows; — 


Municipal Commissioners (one from each Division) ... 5 

District Boards (one from each Division) ... ... g 

(g) The Punjab Legislative Council: — 

Six Members are elected by JIunicipal and Cantonment Commit- 
tees and District Boards as follows : — 

Municipal and Cantonment Committees ... ... ... 3 

District Boards ... ... ... ... ... g 

(7i) The Assam Legislative Council :— 

Four members are elected by Municipalities and Local Boards as 
follows : — 


Slunicipal Commissioners (one for each Division) 
Local Boards (one for each Division) 


B 


2 

2 


• •• 
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(ii) GLASS ELECTOEATES 
(a.) LANDED INTERESTS 

1. The Imperial Legislative Council 

Landholflers, of certain specified qualifications which will be 
referred to in detail presently, return one member each from Madras 
Bombay, Bengal, the United Provinces, Behar, and the Central Provinces! 

2. The Madras Legislative Council (5) : — 

Two Members are elected by Zamindars, of whom one is elected for 
each of the following groups of districts ; — 

Grcrnp (1) — Ganjam, Vizagapatam, Godaveri, Kistna, Guntur, Nel- 
lore, North Arcot, Ohittoro, Cuddapah, Kurnool, Bellary and Anantapur. 

Orozip (2) — Madras, Ohingleput, Salem, Coimbatore, South Canara,' 
Malabar (including Anjengo and Tangasseri), the Nilgiris, South Arcot, 
Tanjore, Trichinopoly, Madura, Eamnad, and Tionevelly. 

Three members are elected by landholders other than Zamindars in 
each, of the following groups of districts ; — 

Group (i) — Ganjam, Vizagapatam, Godavari, Kistna, Guntur, Nol- 
lore, North Arcot, Ghittoor, Cuddapah, Kurnool, Bellary and Anantapur, 
Givzip (ii) — Madras, Ohingleput, Salem, Coimbatore, the Nilgiris, 
South Arcot, Tanjore, Trichinopoly, Madura. Ramnad and Tinnevelly, 
Gi'otip (iii) — Malabar (including Anjengo and Tangasseri) and South 
Canara. 

3. The Bombay Legislative Council (3) : — 

The Sardars of the Deccan, the Sardars of Gujarat and the 
Jagirdars and Zamindars of Sind elect one member each. 

4. The Bengal Legislative Council (4 or 5) : — 

The landholders of the Presidency, Biirdwan, Eajashahi and 
Dacca Divisions return one Member each and those in the Cliittagong 
Division return one member at each alternate election. 

5. The United Provinces Legislative Council (2) 

Two members are elected, one each by the landholders of Agra 
and of Oudh. 

6. The Behar Legislative Council (5) : — 

The Landholders of each of the five Divisions return one member. 

7. The Assam Legislative Council (2) 

The Landholders of each of the two Divisions return one Member. 
{b) THE MUHAMMADAN COMMUNITY 
1. The Imperial Legislative Council (5) 

The Muhammadan Community in each of the Provinces of Madras, 
Bombay, Bengal, Behar and the United Provinces elect one member. 





THE ELECTOEATES AHD ELECTOKAL ABBAS CSXXi 

2. The Madras Legislative Council (2) : — 

Two members are elected by the Mubammndan Coraniunity, one 
by eacli of the following groups of districts ; — 

Qrouj) (1)— Ganjam, Viswgapatam, Godavari, Kistna, Guntur, 
Holloro, Madura, Ohingloput, Korth Arcot, Cbittooi, Cuddapah, Kutnool, 
Ballary and Anantapur. 

Grmip (2) — Salom, Coimbatore, South Canara, Malabar (including 
Anjengo and Tongasseri), the Nilgiris, South Arcot, Tanjoro, Triohino- 
poly, Madura, Ramnad and Tinnevolly. 

3. The Bombay Legislative Council (4) : — 

Four members are elected by the Muhanimadan Community, one 
for each of the Soutliern, Northern, Central Divisions and the city of 
Bombay* 

4. The Bengal Legislative Council (5) 

The Muhammadan Community of each of the five Divisions elect 
a Member. 

5. The United Provinces Legislative Council (4) 

Four Members are elected by the Muhammadan Community) one 
ouch for the following four groups : — 

The Moatub and Agra divisions ; 

The Robilkhand and Kumaun divisions ; 

The Lucknow and Pyzahad divisions ; 

The Allahabad, dbansi, Eonaros and Gorakhpur divisions. 

6. The Behar Legislative Council (4) . — 

Four Members are elected by the Muhammadan Community as 
follows : — 

Patna, Tirhut and Bhagalpur divisions 1 each 3 

Orissa and Chota Nagpur divisions voting jointly 1 

7. The Assam Legislative Council (2) : — 

Two Members are elected by the Muhammadan Community, oso by 
each division. 


(iii) SFEGIAIi EDEGTOBATES 

(0) THE CITY OORl’OBATIOKS 

The following City Corporations send one Member each to the 
Legislative Councils mentioned against them : — 

(1) Madras — The Corporation of Madras ; 

(2) Bombay — ^Tho Corporation of Bombay ; 

(S) Bengal— The Corporation' of Caioiitta, 
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(6) THE UNIVBESITIES : — 

Tlie following Univeisities send one Meinbei each to the Legis. 
lative Councils mentioned against them ; — 

(1) Madras — The University of Madras ; 

(2) Bombay — The University of Bombay ; 

(3) Bengal — The University of Calcutta ; 

(4) The United Provinces — The University of Allahabad. 

(c) COJIMERCIAr. INTERESTS 

The following Chambers of Commerce send one Member each to 
the Legislative Councils mentioned against them ; — 

(1) India— The Chamber of Commerce, Calcutta and Bombay. 

(2) Madras — „ Madras. 

(3) Bombay — ,, in Bombay and Karachi and 

the Indian Commercial Community. 

(4) Bengal— The Chamber of Commerce (2 Members) Calcutta. 

(5) The United Provinces— The Upper India Chamber of Commerce. 

(6) Punjab — The Punjab Chamber of Commerce. 

(7l Burma — The Burma Chamber of Commerce. 

(d) THE TRADES : — 

The following tiaduig inteiests return one Member each to the 
Legislatiio Councils mentioned against them: — 

(1) Madras — The Madras Trades Association. 

(2) Bengal — The Calcutta Trades Association. 

J 

(a) PLANTING INTERESTS ; — 

The* follow ing planting inteiests i etui n one Member each to the 
Legislathe Councils incutioued against them: — 

(1) Madras — The Planting Community. 

(2) Bengal — The Tea Planting Commumty. 

(3) Behar — The Planting Community. 

(4) Assam — The Tea Planting Community. 

(/) PORT TRUSTS AND OTHER INTERESTS 

The following bodies lepiescnting special interests return one 
Member each to the Legislative Councils us undei : — 

(1) Bombay — The Millownor’s Association of Bombay and the Mill- 

owner’s Association of Ahmedabad respectively. 

(2) Bengal — The Port Commissioner of Chittagong. 

The Municipal Commissionors of the Calcutta Coporation exclusive 
of Government nominees. 

(3) Behar — The Mining Commimity. 
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(iv) THE ELECTORAL ERANOHISE 

In confenlng on the persons or classes of persons the right to 
vote for a representative to the legislatures, the Eegulations have not 
proceeded on any uniform pitnciple of property or residential qualifica-, 
tion, hut have varied them according to the circumstances and conditions 
of the several groups of constituencies in the several Provinces. The 
object sought to be attained appears to have been more to obtain a 
■workable electorate from the classes out of which it is formed, which 
could be expected to elect a candidate representative of that group, 
than to confer upon the citizens in that group a light to vote and a 
voice in the selection of i epresentatives to the legislature. Generally 
speaking, apart fiom the disqualifications to vote applying to voters in 
all the constituencies as prov ided for by Regulation, such as those 
arisiug from conviction for offences, insolvency, insanity, corrupt 
practices etc., a right to vote in India depends on a property qualification 
as evidenced by the payment of taxes, rents or land-revenue, though in 
the case of Jluhainmadan electorates, the standard of this qualification 
is genoially lower than in the case of others. This property qualifi- 
cation is ascertained either directly as in the case of the landed classes 
electorates or indirectly in the territorial electorate, through niembei- 
ship in local bodies, which always implies property qualifications. In 
addition to this, the receipt of government pensions, civil and military 
as well as the holding of titles hereditaiy as well as conferred by 
government, gives tlie franchise to their recipients in the different 
electorates and in different degrees. Nor, except to a limited extent, 
have the principles of “ one man, one vote, ” ‘‘ one vote, one value, ” 
been followed in the bestowal of the franchise. 

The following is an analysis and summary of the rules as to the 
franchise under the several schedules to the Regulations ; — 

(l) GENEKAL BEECTOEATES 

So far as the Imperial Legislative Council is concerned, the franchise 
in regard to the general electorates is exercised, as already stated, by 
non-official members of the Local Legislative Councils, except in the 
Central Provinces, where it is conferred on 50 delegates, 22 of whom 
are selected by District Councils and 28 by Municipal Committees, 
from among membeis thereof other than officials appointed by name 
or ex-oj[Jicio. 

In the case of other Local Legislative CouncilB, the franchise is 
territorial in character and is generaUy exercised by non-official members 
of local bodies. 
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(1) iUABRAS 

The election is made by the non-official members o£ Municipal 
Councils and District and Local Boards and certain other electors. The 
electors are those who 

{a) on the 30tli June preceding the publication of the roll, were nou- 
official members of a Municipal Council or a District or Taluk Board 
within the electoral area concerned, or 

(b) have been non-official members of a Municipal Council or a 
District or Taluk Board within the electoral area concerned for an 
aggregate period of not less than three years during tho decade expiring on 
the said date, or 

(c) are not qualified to vote at an election held under any other 
Schedule annexed to these Regulations and are holders of any title con- 
ferred or recognised by the Government (higher in rank than the title of 
Rao Sahib) or are Members of the Order of the Star of India or of tho 
Order of the Indian Empire, or arc holders of the Kaiscr-i-Hind modal. 

(2) BOMBAY 

The Member to be elected by each of the groups of Municipali- 
ties or District Local Boards is elected by the votes of delegates to be 
selected from among themselves in the manner described below, by 
the non-official Members of all the Municipalities or District Local 
Boards of the group 

Municipalities 

Number of 
delegates 

ji Where the population of tho Municipalitj' — 

exceeds 6,000, but does not exceed 10,000 ... ..r 1 

Do. 10,000 do 20,000 ... ... 2 

and for every 10,000 or part thereof in excess of 20,000... 1 

District and Local Boards 

Number of 
delegates 

Where the population of the district — 

does not exceed 1,00,000 ... ••• ••• 3. • ‘ 

where it exceeds 1,00,000 but does not exceed 2,00,000. . 2 - 

and for every 1,00,000 or part thereof in excess of 2,00,000 1 

Tli^ jpopulation of each Municipality or district is deemed to 
be that stated in- the returns of the most recent official census, • ' 
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(8) BENGAL 

The following procedure is adopted: — 
llmiicijia litics 

The number of votes assigned to each Municipality is deter- 
mined in accordance with the following scale, namely: 

Es, f Es- 

Municipalities with a local income cf..»5,000 & less than 10,000 — 1 vote. 


Do 

do 

10,000 

do 

20,000- 

-2 votes. 

Do 

do 

20,000 

do 

50,000- 

-3 „ 

Do 

do 

60,000 

do 

80,000- 

-4 „ 


and lor every additional Es. 30,000 or part thereof in excess of Es. 80,000 

—1 vote. 

The number of votes to which each Municipality is entitled on 
the said scale is notified from time to time by the Local Government in 
the Local Official Gazette, 

‘ To determine the candidate to whom, or, where two Members 
are to be elected for the Division concerned, the two candidates to 
,eacli of whom the votes assigned to each Municipality in accordance 
with the above rule are to be given, an election is held, by the Com- 
missioners qualified to vote, other than officials appointed by name or 
ex-officio^ of each of the notified JInnicipalities in each of the 
said Divisions. 

No such Commissioner has in any one Division more votes than 
the number of Members to be elected for the Division. 

The candidate or each of the two candidates, according as 
one or two Members are to be elected for the Division, to whom the 
largest number of votes is given by the Commissioners at any such 
election, is deemed to have obtained the number of votes so assigned 
to the Municipality in which such election has been held. 

District And Locol Boards 

The number of votes assigned jointly to the District Board and 
the Local Boards in each district is determined in accordance with the 
following scale : — 

District Boards with an annual 
income (oxolusive of opening 

balances and receipts from Es, 

loans) ... ... ... not exceeding 75,000 ... 1 vote. 

Do exceeding 76,000 but less than 1,25,000 ... 2 votes, 
and for ovori* additional Es. 60,000 or part 

thereof in excess of 1,25,000 ... 1 vote,* 
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The number of votes to which the District Board and the Local 
Boards in each district are jointly entitled on the said scale is notified 
from time to time by the Local Government in the Local Official 
Gazette. 

To determine the candidate to whom the votes jointly assigned to 
the District Board and Local Boards in each district in accordance with 
rule 3 is given, an election is held, in the manner hereinafter prescribed 
by the persons (hereinafter referred to as electors) who are members, 
other than officials appointed by name or ex-officio, of the District 
Board and Local Boards of each district of tlie said Divisions and are 
qualified to vote. 

No elector has more than one vote in any one Division. 

The candidate to whom the largest number of votes is given by 
the electors qf any such election is deemed to have obtained the number 
of votes so assigned jointly to the District Board and Local Boards 
holding such election. 

(4) THE UNITED PEOVINCES. 

In the United Provinces the following plan is adopted 
The Large Municipalties 

The four Members are elected alternately by the four Municipal 
Boards forming each of the said groups (See page cxxix), the Municipal 
Boards in group (1) having the first right of election. 

The membeis, other than (c) the Chairman, if an official, and (6) 
the members appointed ex-officio, of each of the four Municipal Boards 
forming a group, elect one member. 

The Svialler Municipalities and District Boards 

The Members are elected by the votes of delegates, to be selected 
by the Members other than the Chairman, if an official, and the 
Members appointed ex-officio, of all District Boards and such Munici- 
pal Boards within the said Divisions as are established for towns form- 
ing district head-quarters or containing more than twenty thousand 
inhabitants according to the returns of the most recent official census, 
or are named in the notification of the Lieutenant-Governor of the 
United Provinces of Agra and OudhNo. 44-CIII-807-A,ldatedthe 19th 
day of July, 1899. 

Provided that nothing in this rule is deemed to apply to any Muni- 
cipal Board which, — 

(a) at the time of holding an election under this Schedule to fill a 
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casual vacancy, is already represented by a Member elected for tlie 
larger Municipalities, or 

(6) at tbe time of holding an election to fill a vacancy other than 
casual is entitled to elect a Member for the larger JIunicipalities. 

The number of delegates which such District and Municipal Boards 
are entitled respectively to select is in accordance with tbe following 
scale : — 


For districts with a foptilatton 



of under... 

500,000 

Do. 

from 

500,000 to 750,000 

Do. 

»» 

750,000 to 1,000,000 

Do. 

J} 

1,000,000 to 1,250,000 

Do. 

1| 

1,250,000 to 1,500,000 

Do. 

over 

l.|500i000 ••• 


Delegates. 

. 2 

. 3 

. 4 

6 

. 6 

7 


For towns contenting Delegates, 

not more than 20,000 inhabitants ... 1 

Do. between 20,000 and 50,000 inhabitants ... 2 

Do. „ 50,000 and 100,000 do ... ... 3 

Do. over 100,000 do ... ... 4 


{51 BIHAE AND OEISSA 
The following plan is adopted : — 


Municipalities 

The number of votes assigned to each Municipality is determined 
in accordance with the following scale, namely : — 

Rs. Rs. 

Municipalities with a local income of 5,000 less than 10,000 — 1 vote. 


Do 

do 

10,000 

do 

20,000—2 votes. 

Do 

do 

20,000 

do 

50,000—3 „ 

Do 

do 

50,000 

do 

80,000—4 ,, 


and for every additional Rs. 80,000 or part thereof in excess of Rs. 

80,000 — 1 vote. 

The number of votes to which each JIunicipality is entitled on the 
said scale is notified from time to time by the Local Government in the 
Local Official Gazette. 


To determine the candidate to ■whom the' votes assigned to each 
Municipality in accordance with the above rule is given, an election is 
S 
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lield, by the CommisRioners qualified to vote, other than officials 
appointed by name or ex-officio, of each of the notified Mnnicipalities 
in each of the said Divisions. 

No such Commissioner has more than one vote in any one Division, 

The candidate to wlioin the largest number of votes is given by 
the Commissioners at any such election is deemed to have obtained the 
number of votes so assigned to the Municipality in which such election 
has been held. 

District Boards 

The number of votes assigned to each District Board is determined 
in accordance with the following scale ; — 

District Boards with an annual 
income (exclusive of opening 
balances and receipts from Es, 

loans) ... ... ... not exceeding 75,000 ... 1 vote, 

do exceeding 75,000 but less than 1,25,000 ... 2 votes, 

and for every additional Rs. 50,000 or part thereof in excess of 

1,25,000 ... 1 vote. 

The number of votes to which each District Board is entitled on 
the said scale is notified from time to time by the Local Government 
in the Local Official Gazette. 

To determine the candidate to whom the votes assigned to each 
District Board in accordance with the above rule is given an election is 
held, by the persons wlio are members, other than officials appointed by 
name or ex-officio, of each District Board of each of the said Divisions 
and are qualified to vote. 

No elector has more than one vote in any one Division, 

The ciindidate to whom the largest number of votes is given by 
electors at any such election is deemed to have obtained the number of 
votes so assigned to the District Board holding such election. 

(6) THE PUNJAB 

The three members for municipal and Cantonment Committees 
and three members for District Boards are elected by members of these 
bodies, classified into three groups (the Cis-Sutlej, Central and “Wes- 
tern groups) other than those appointed ex-officio. 

(7) ASSAM 
Municipalities 

The number of votes which the Coraimssiojier.s of each Munici- 
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pality aie entitled to give isTegulated by t\ve local income possesEed by 
it according to the following scale ; — 


Municipalities with an annual local income of less than 




Rs. 10,000 


1 Vote. 

Do. 

do* 

Rs. 10,000 and less 

than 




Rs. 20,000 

... 

2 Votes. 

Do. 

do. 

Rs. 20,000 and less 

than 




Rs. 50,000 

• •• 

3 „ 

Do. 

do. 

Rs. 50,000 and loss 

than 




Rs. 80,000 

... 

1 „ 


and for every additional Rs. 30,000 or part thereof in 

excess of Rs. 80,000 ... 1 Vote. 

By “ local income ” is meant the total income of the Municipality 
excluding the opening balance of the municipal fund, grants and contri- 
butions, and receipts under the account heads “ Extraordinary ” and 
“ Debt;’ 

The number of votes to which each Municipality is entitled on the 
said scale is notified from time to time by the Local Government in the 
Local Official Gazette. 

Local Boards 

The election is made by the votes of the members of the Local 
•Boards in the Division other than (a) the Chairman, if an official, and 
(b) officials appointed by name or cx-officio to be such members. 

The number of votes which tlie members of each Local Board is 
entitled to give is regulated by the ordinary income possessed by it as 
follows, n&mely 

One vote if the ordinary ipcome of the Board does not exceed 
Rs. 1,00,000, and one additional vote for every additional Rs. 1,00,000 
or portion thereof. 

By “ ordinary income” is meant the total income of the Board, 
excluding the opening balance, and entries under the account head 
‘‘Debt.”' 

The number of votes to which the Members of each Local Board 
are entitled is notified from time to time by the Local Government in 
the Local Official Gazette. 

(ii) THE CLASS ELECTOEATES. 

(a) L.ANDED INTEREST 
(1) The Imperial Legislative Council 

Taking next the class electorates for the election of the members 
of the Imperial Legislative Council, it is found that the franchlEe is 
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conferred on all landholders in each of the Pro%nnces of Madras, 
Bombay, Bengal, United Provinces of Agra and Oudh, Bihar and 
Orissa and the Central Provinces. 

(i) The landholders who elect an Additional Member from 
Madras must 

(a) possess an annual income, calculated according to certain rules, 
of not less than fifteen thousand rupees from land situated within the 
Presidency ; or 

(&) receive from Government a viaUhhaiia allowance the annual 
amount of which is not less than fifteen thousand rupees. 

(ii) The landholders who elect a Member from Bombay must be 

(a) Jagirdhars and Zemindars of Sind, 

(b) Sardars of Gujarat and 

(c) Sardars of the Deccan. 

The Jagirdaib and Zemindars of Sind elect one Member in the 
first year, the third year and so on. 

(iii) The landholders rvho vote in Bengal rrrrret be those who 

(а) pay land-revenue or road and public worhs, cesses as follows : — 

(1) In the case of the Presidency, and Burdwan forming one group- 
land-revenue amounting to not less than ten thousand rupees, or road 
and public works cesses amounting to not less than two thousand five 
hundred rupees per annum, and 

(2) In the case of the Kajshahi, Dacca and Chittagong Divisions 
forming another group-land revenue amounting to not less than five 
thousand rupees or road and public works cesses amounting to not less 
than one thousand two hundred and fifty rupees per annum, or 

(б) hold titles conferred or recognised by the Government not lower 
in rank than that of a Raja or Nav/ah. 

(iv) From the United Provinces for the election of a Member by 
landholders of Agra and Oudh the election is made 

(a) by the British Indian Association of Oudh at an exltaordinarj 
general meeting, 

{&) by members qualified to vote in the Agra Province who must, 

(1) own in that province land in respect of which land revenue 
amounting to not less than ten thousand rupees per annum is payable ; or 

(2) own in that province land free of land revenue, if the land 
revenue nominally assessed on such land in order to determine the 
amount of rates payable in respect of the same, either taken by itself or 
in addition to land revenue payable in respect of other land hy such 
owners amounts to not less than ton thousand-ruxsces per annum ; or 
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(3) hold the title of Maharaja, Kajah or Nawab conferred or recog 
nised by the Government ; 

(4) hold the title of Eajwar, Eai Bahadur, Bao Bahadur, Eai, Mirza, 
Khan Bahadur Ohaudhri or Diwan, if hereditary and recognised by the 
Government* 

(v) The landholders who elect a member from Biliar and Orissa 

must 

(а) pay land-revenue amounting to not less than ten thousand 
rupees, or road and public wocks cesses amounting to not less than two 
thousand five hundred rupees per annum ; or 

(б) before the date of the Notification hold titles conferred or re- 
cognised by the Government not lower in tank than that of Eaja or 
Nawab. 

(vi) In the Cet»tral Provinces, the landholders who elect a Mem- 
ber must be persons 

(a) whose land is assessed to land-revenue at not less than five 
thousand rupees poraunuin ; or 

(b) whose names are entered m the Durbar list prepared under the 
authority of the Local Government ; or 

(c) who hold the office of Honorary Magistrate, 

(2) The Madras Legislative Council 
Zemindars. 

The election of two Members, one for each group, is made by 
all zamindars qualified to vote and having a place of residence within 
the electoral aiea concerned, who — 

[а) possess an annual income, calculated as provided in rules 1 , 5 and 
6, of not less than three thousand rupees derived from an estate situated 
within the Presidency of Port St* George, or 

(б) receive from Government a malikana allowance the annual 
amount of which is not loss than three thousand rupees. 

The annual income of a zamindar from his estate is taken to be the 
annual rental upon which ho pays land-cess under the Madras Local 
Boards Act, 1884, excluding the poshkish or similar charge payable by 
him to Government. 

If in nny case it is not possible to calculate income from land, the 
Collootor is to determine such income for the purposes of' theso rules 
upon the best information available. 

In all cases, the income is calculated on the figures of the latest fasli 
year for which figures are available or, in cases where figures for the 
fasli year arc pot available, then, proportionately, on the figures of the 
latest period for which figures are available. 
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In calculating tlie annual income of zamindars. — 

{a) income derived from an estate shall not be reckoned along with 
income derived from any land other than an estate, but it may be reckon- 
ed along Vfith a malikana allowmcc ; and 

(b) in no case shall income derived from a portion of an estate which 
is not separately registered in the office of a Collector be taken into 
account. 

Landholders (other than zamindars) 

The election is made by all landholders other than zamindars quali- 
fied to vote and having a place of lesidence within the electoral area 
concerned who possess an annual income, calculated as provided in 
rules 4 and 5. of not less than one thousand rupees derived from land 
situated within the Presidency of Fort St. George and not forming 
an estate. 

For this purpose the annual income of landholders other than 
zamindars is calculated as follows : — 

(ft) the income of ryotwari holders cultivating their own lands is 
taken to be equal to twice the assessjnent fixed on the land so cultivated ; 

(6) the income of ryotwari holders who have leased their lands to 
tenants is taken to be equal to the assessment fixed on the land so leased; 

(c) the income of holders of inains is taken to be equal to the rental 
value on which the land-cess is calculated under section 64 of the Madras 
Local Boards Act, 1884, excluding thopeshkish, jodi, quit-rent or similar 
charge payable to Government ; 

(d) the income of tenants of zamindars and inamdars is taken to be 
equal to two-thirds of the annual rent value of the lands held by such 
tenants as determined under section G4 of the Madras Local Boards Act, 
1884: 

Provided that to the income of tenants holding land free of rent 
or at a favourable rent calculated as provided in clause (d) there is added 
the difference between the rent if any actually charged and the rent or- 
dinarily payable for land of similar description and with similar advan- 
tages in the village or in neighbouring villages ; 

(e) in the case of sub-tenants, the income is taken to bo equal to 
half the income as determined for the superior tenant. 

If, in any case, a separate water-rate or second-crop charge is pay- 
able to Government or to a superior holder in respect of any land, such 
water-rate and charge is regarded as forming part of the assessment or 
rental value, as the case may be, in calculating income under 
this rule ; 

Provided that a landholder who collects water-rate or second-crop 
charge from another person on behalf of Government is not entitled to 
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have anything so colleotod taken into account when his income is fixed 
under this rule. 

If in any case, it is not possible to calculate income from land 
in accordance with sub-rule (!) of this rule, tho Collector is to determine 
such income for the purposes of these rules upon the best information 
available. 

In all oases the income is calculated on the figures of the latest 
fasli year of which figures ate available or, in cases •whore figures for the 
fasli year are not available, then, proportionately, on the figures of the 
latest period for which figures are available . 

In calculating the annual income of landholders for the purposes of 
ruls 3 — 

(a) income derived from an estate is not to be reckoned along with 
income derived from any land other than an estate; 

(b) subject to the provisions of clause (a), incomes derived from 
more than one parcel of land, however held, may be reckoned together 
provided that, in the case of joint holders of land or joint family under 
tho JInrumakkatayam or Aliyasantanam law the income derived therefrom 
IS not added to any income derived from other land unless the holder of 
the latter has been nominated, or is entitled, under those rules to 
represent the joint holders or family in respect of the former land. 

(3) The Bombay Legislative Council 
Sardais of tho Deccan 

The election of one Member by this body is made by all persons 
who are qualified to vote and whose names appear in the list for the 
time being in force under the Resolution of the Government of Bombay 
in the Political Depaitment No, 2363, dated 23rd day of July 1867. 

Sardars cf Gtijerat 

The election by this body is made by all persons who are qualified 
to vote and whose names appear in the list for the time being in force 
under the Resolution of the Government of Bombay in the Political 
Department No. 6265, dated the 21st day of September 1909. 

Jagirdars and Zamltidars of Sind. 

The election of the Member is made by all persons qualified to vote 
who are— (a) Jagirdars of the first or second class, or (b) Zamindars 
who for the three years preceding the preparation of the electoral roU 
have paid not less than one thousand rupees per annum as ordinary 
land revenue : Provided that no elector is to have more than one vote 
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tliough he may possess more than one of the qualifications above 
described. 

(4) Tlie Bengal Legislative Council 

The election is made by landholders qualified to vote and having 
a place of residence within the Division concerned who — 

(а) in the case of the Presidency and Burdwan Divisions, hold in 
their own right, as proprietors, one or more estates or shares of estates 
and pay in respect thereof land-revenue amounting to not less than six 
thousand rupees or road and public works cesses amounting to not less 
than one thousand five hundred rupees per annum ; or 

(б) in the case of the Rajshahi, Dacca or Chittagong Division, hold 
in their own right one or more estates or shares of estates as proprietors, 
or one or more permanent tenures or shares of such tenures held direct 
from such proprietors and pay in respect thereof land-revenue amounting 
to not less than three thousand rupees or road and public works cesses 
amounting to not less than seven hundred and fifty rupees per annum ; or 

(c) before the date of the Notification held titles conferred or recog- 
nised by the Government not lower in rank than that of Raja or Nawah : 

Provided that no landholder is to have more than one vote in any one 
Division though he may possess more than one of the qualifications above 
described. 

(5) The United Provinces Legislative Council 
Landholders of Agra 

The election is made in the Province of Agra by all persons quali- 
fied to vote and having a place of residence in the Province who — 

(а) in that Province own land in respect of which land -revenue 
amounting to not less than five thousand rupees per annum is payable, 
or 

(б) in that Province, own land free of land revenu e if the land- 
revenue nominally assessed on such land in order to determine the 
amount of rates payable in respect of the same, either alone or together 
with any land-revenue payable in respect of other land by such owners, 
amount to not less than five thousand rupees per annum, or 

(c) hold the title of Maharaja, Raja or Nawab if conferred or 
recognised by the Government, or 

(d) hold the title of Rajwar, Rao Bahadur, Rai Bahadur, Mirza, 
Khan Bahadur, Ohoudhri, or Dewau, if hereditary and recognised by the 
Government ; 

Provided that no elector shall have more than one vote though he 
may possess more than one qf the qualifications described above. 
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Landholders of Otidh 

The election of a member is made by tlie British Indian Associa- 
tion of Oudh at an extraordinary general meeting in the manner laid 
down for the time being in the bye-laws of the said Association for 
carrying resolution or recording decision upon questions of business 
brought before that body ; 

Provided that, where an equality of votes is found to exist be- 
tween any candidates and the addition of a vote will entitle any of 
the candidates to be declared elected, the determination of tlie per- 
son to whom such one additional vote is deemed to have been given 
is made by lot to be drawn at such meeting and in such manner as 
tlie Chairman thereof may cleteimine. 

(G) The Bihar Legislative Council 

The election is made by landholders qualified to vote and having 
a place of residence within the division concerned, who — 

(а) pay either land-revenue or road and public works cesses as fol- 
lows, namely — 

(i) in the case o£ the Patna, Tirhut and Bhagalpur Divisions, pay 
land-revenue amounting to not loss than four thousand rupees or road 
and publio works cesses amounting to not less’ than one thousand rupees 
per annum ; and 

(ii) in the case of the Orissa and Gliota Nagpur Divisions, pay 
land -revenue amounting to not less than six thousand rupees or road 
and public works cesses amounting to not less than live hundred rupees 
per annum ; or 

(б) before the date of the Notification hold titles conferred or re- 
cognised by the Government not lower in rank than that of Rajah 
or Nawab : 

Provided that no landholder is to have more than one vote in any 
one Division though he may possess more than one of the qualifications 
above described. 

(7) The Assam Legislative Council 

The election is made by landholders qualified to vote and having a 
place of residence witliin the Division concerned, who — 

(rt) hold in thoir own right as proprietors within the Division one or 
mote estates or shares of estates, and pay in respect thereof land-re- 
venue amounting to not less shan five hundered rupees or local rates 
amounting to not less than one hundred and twenty.five rupees per 
annum ; or 
T 
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(6) hold titles conferred or recognised by the Government not lower 
in rank than that of Eajah or Nawab : 

Provided that no elector is to have more than one vote in any one 
Division thougli he may possess more than one of the qualifications 
above described. 

Explanation. — For the purposes of this rule— 

(1) a manager or a trustee or the holder of a religious endowment, such 
as a mahant or a gosain or the nmtawali or manager of a Muhammadan 
waJef, is not as such to bo deemed to be a person who holds estates in his 
own right within the meaning of this rule ; 

(2) where an estate or a share of an estate is hold by two or more 
persons jointly, it is to bo assumed, until the contrary is shown, that 
they hold equal shares ; 

(3) the term “ local rates” refers to the rates levied by Government 
under the Assam Local Bates Regulation, 1879 ; 

(4) the term “ proprietor ” includes " landholders ” as defined in the 
Assam Land and Revenue Rugulation, 1886. 

(b) THE MUHAMMADAN COMJIUNITY 
(1) The Imperial Legislative Council 

(i) The Muhammadans in Madras who vote for an additional 
Member must be those who — 

(o) are landholders possessing an annual income from land situated 
within the Presidency of Fort St. George of not less than three thousand 
rupees ; or 

(b) pay on their own account income-tax on an income of not less 
than six thousand rupees ; or 

(c) are members of the Legislative Council of the Governor of Fort 
St. George; or 

(d) are Ordinary or Honorary Follows of the University of Madras; or 

(e) are holders of any title conferred or recognised by the Govern- 
ment, or are members of the order of the Star of India or the Indian 
Empire or holders of the Kaisar-i-Hind Medal ; or 

{f) are in receipt of pensions of Rupees fifteen per mensem and 
upwards for service as Gazetted or Commissioned Officers of Government. 

(ii) The Member to he elected in Bombay for Muhammadan Com- 
munity is elected by the Muhammadan non-official Additional Members 
on the Provincial Council. 

(iii) The Muhammadans who vole for a Member in Bengal mqst 
be those who — ’ 



TSE ELEGTOEAE FSAECHISE cxlvii 

(а) aro members of the Legislative Council of the Lieutenant-Gover- 
nor of Bengal ; or 

(б) are holders of any title conferred or recognised by the Government, 
or are members of the Order of the Star of India or of the Order of the 
Indian Empire or holders of the Kaiser- i-Hind Medal ; or 

(c) are Ordinary or Honorary Fellows of the University of Calcutta ; or 

(d) own in their own right, and not in a fiduciary capacity, land or 
a share in land in respect of which land or share road and public works 
cesses amounting to not less than one hundred and eighty-seven rupees, 
eight annas are payable per annum to Government, either directly or 
through a superior landlord ; or 

(e) held in their own right, and not in a fiduciary capacity, as per- 
manent tenure holders, one or more tenures hold direct from the Zemin- 
dar, or shares of such tenures, in respect of which tenures or shares road 
and public works cesses amounting to not less than one hundred and 
eighty-seven rupees, eight annas are payable per annum ; or 

(/) have during the financial year immediately preceding that in 
which the election is held paid on their own account income-tax on an 
income of not less than six thousand rupees per annum ; or 

ig) are in receipt of pensions for service as gazetted or commissioned 
officers of the Government : 

Provided that no elector shall have more than one vote though 
he may possess more than one of the qualifications above described. 

(iv) The Muhammadans who vote for a Member in the United Pro- 
vinces must be those who — 

(a) own land in respect of which land-revenue amounting to not less 
than ten thousand rupees is payable per annum ; or 

(b) own land free of land-revenue if the land-revenue nominally 
assessed on such land in order to determine the amount of rates payable 
in respect of the same, either taken by itself or in addition to land- 
revenue payable in respect of other land by such owners, amounts to not 
less than ton thousand rupees per annum ; or 

(c) have during the financial year immediately preceding that in 
which the election is held paid on their own account income-tax on an 
income of not less than ten thousand rupees per annum ; or 

(d) are Members of the Legislative Council of the Lieutenant- 
Governor of the United Provinces of Agra and Oudh ; or 

(c) are Ordinary or Honorary Fellows of the University cf Allaha- 
bad ; or 

- if) are Trustees of the Muhammadan Anglo -Oriental College, 
Aligarh ; or 
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(g) are holders of any title conferred or recognised by the Goverd-* 
ment, or are members of the Order of the Star of India or the Order of 
the Indian Empire or holders of the Kaisar-i-Hind Medal ; or 

(7j) are in receipt of pensions for service as gazetted or commis- 
sioned officers of the Government ; or 

(i) are Honorary Assistant Collectors, Honorary Magistrates or 
Honorary Munsifs : 

Piovidecl that no elector shall have more than one vote thougli he 
may possess more than one o£ the qualifications above described- 

(v). The Muhammadans who elect a Member for Bihar and Orissa 
should be those who — 

(а) are members of the Legislative Council of the Lieutenant- 
Governor of Bihar and Orissa ; or 

(б) are holders of any title Iconferred or recognised by the Govern- 
ment, or are members of the Order of the Star of India or of the Order 
of the Indian Empire, or holders of the Kaisar-i-Hmd Jledal ; or 

(c) are Ordinary or Honorary Eelloivs of the University of 
Calcutta ; or 

(d) own in their own right, and not in a fiduciary capacity, land or 
a share in land iniespect of .which land or share laud -roicnuc amounting 
to not less than seven hundred and fiftj lupccs is payable per annum ; or 

(c) own in their own right, and not in a fiduciary capacity, land or a 
share in land in respect of which land or share road and public works 
cesses amounting to not less than one hundred and eighty-seven rupees 
eight annas arc payable per annum to Goi emment, either directly or 
through a superior landlord ; or 

(/) have during the financial year immediately preceding that in 
.which the election is held paid on their own account income tax on an 
income of not less than six thousand rupees per annum ; or 

(p) are in receipt of pensions for service as gazetted or commissioned 
officers of the Government ; 

Piovided that no elector is to liave more tlmn one vote though he 
■may possesb inoie than one of the qualifications above described. 

(2) The Madras Legislative Council 

The election is made by all Muhammadans qualified to vote and 
.having a place of residence within the electoral area concerned, wdio— 

(1) are landholders possessing an annual income from land situated 
within the Presidency of Fort St. George of not less than five 
hundred rupees ; or 
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(2) have during the financial year immediately preceding that in 
which the election is held paid on their own account income-tax on an 
income of not less than two thousand rupees ; or 

(3) are ordinary or honorary Follows or registered graduates of the 
University of Madras ; or 

{4) are holders of any title conferred or recognized by the Govern- 
ment or members of the Order of tho Star of India or the Order of the 
Indian Empire or holders of the Kaisor-i-Hind Medal ; or 

(5) are in receipt of pensions of rupees fifteen per mensem and up- 
wards, for service as gazetted or commissioned officers of Government. 

(3) Tim Bombay Legislative Council 

The election is made by all Muhammadans qualified to vote 
and having a place of residence in the Division for which the election 
is being held who — 

(c) hold alienated or unalienated land assessed at or of the assessahle 
value of not less than one hundred rupees or in the City of Bombay of 
a rateable value of not less than two thousand and five hundred rupees 
as determined in accordance with the provisions of Chapter VIII of tho 
City of Bomba} Municipal Act, 1888, for tho purposes of that Act; or 

(d) being sharers in joint estates arc entitled to a share which would 
as separate holding qualify them to vote under sub-clause (u); or 

(c) have during the financial year immediately preceding that in 
which tho election is held paid ou their own account income-tax on an 
income of not less than one thousand rupees per annum, or In the City 
of Bombay two thousand rupees per annum; or 

(d) are practising Advocates or Attorneys or ; 

(e) are holders of any title conferred or recognised by the Govern- 
ment or are Members of the Order of the Star of India or of the Order of 
Indian Empire or holders of the Eaiser-i-Hind Medal or; 

(/) liold diplomas in medicine or engineering granted at least five 
years previously by any Institution in the British Empire recognised 
by tho Local Government for this purpose ; or 

ig) are _ conciliators under the Deccan Agriculturists’ Belief Act 
1879 ; or ' 

(7i) ate Justices of the Peace or Honorary Magistrates; or 

(i) are graduates of five years’ standing of any University in the 
British Empire : 

Provided that no elector is to have more than one vote though he 
may poEsess more than one of the qualifications above described. 
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(4) The Bengal Legislative Council 

Tiie election is made by the votes of Muhammadans qualified to 
vote and having a place of residence in the electoral area concerned, 
who— 

[а) hold a title recognised or conferred by the Government or are 
members of the Order of the Star or India or the Order of the Indian 
Empire, or hold a Kaisar-i-Hind Medal ; or 

(б) are Ordinary or Honorary Fellows of the University of Calcutta ; 
or 

(c) are Honorary Magistrates; or 

(d) are in the service of Government on a salary of rupees two 
thousand or more per annum ; or 

(e) are Barristers-at-law, Attorneys-at-law, Vakils, or Pleaders ; or 

{f) are graduates of any University or Institution recognised by the 

Government in the United Kingdom or British India ; or 

(g) are licentiates or diploma holders in Surgery or Medicine of any 
University or Institution, recognised by the Government in the United 
Kingdom or British India ; or 

(h) (i) are Imcentiates in engineering of any University recognised 
by the Government in the United Kingdom or British India ; or 

(ii) have passed the examination appointed by the Council of the 
Institute of Civil Engineers, London, for candidates for Associate 
Membership of chat Institute, or any examination recognised by the 
said Council as exempting such candidates from the examination first 
mentioned ; or 

(1) in the case of the Presidency and Burdwan Divisions, are teachers 
in any institution maintained or aided by the Government or afBliated 
to or recognised by the University of Calcutta or recognised by the 
Director of Public Instruction : 

Provided that such teachers are not less than thirty years of age 
and receive a monthly salary of not less than fifty rupees in Calcutta, 
or not less than twenty-five rupees in any place other than Calcutta ; 

(2) in the case of the Rajshahi, Dacca and Chittagong Divisions, 
are teachers in any high school recognised by the University of Calcutta, 
or by any college affiliated thereto or by any Madrassa recognised by the 
Government, and hold certificates of having passed the final examination 
of a recognised Madrassa ; or 

(j) are Registrars authorised to act under the Bengal Muhammadan 
Marriages and Divorces Registration Act, 1876 ; or 

ik) are holders in their own right, as proprietors or permanent 
tenure holders, of one or more estates or shares of estates or of one or 
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more permanent tenures held direct from such proprietors, or of shares 
of such tenures, and pay in respect thereof — 

(i) in the Presidency or Burdwan Division, land-revenue amounting 
to not less than one hundred and twenty-five rupees per annum or road 
and public worhs cesses amounting to not less than thirty-one rupees 
four annas, per annum ; or 

(ii) in the Rajshahi, Dacca or Chittagong Division, land-revenue 
amounting to not less than one hundred rupees per annum or road and 
public works cesses amounting to not less than fifty rupees per annum ; or 

(l) have during the financial year immediately preceding that in 
which the election is hold paid on their own account income-tax on an 
income of not loss than three thousand rupees in Calcutta, two thousand 
rupees in other parts of the Presidency Division, or in the Burdwan 
Division, or one thousand rupees in the Rajshahi, Dacca or Chittagong 
Division ; or 

(m) are in receipt of pensions from the Government as gazetted or 
commissioned officers of Government or of not less than fifty rupees per 
mensem : 

Provided that no elector is to have more tiian one vote though he 
may possess more than one of the qualifications above described ; and 
if an elector is entitled to vote in any one of two or more Divisions, lie 
ntay, by intimation in writing given to the Returning Officer not later 
than such date as the Local Government may prescribe, choose, or in 
his default, if intimation of such default is given to the Returning 
Officer or to the Local Government by any other elector Avitliin sufficient 
time to admit of orders being passed, the Local Government shall fix 
the Division in which he is to vote, and his name will be entered in the 
electoral roll for that Division only, 

Explajtaiioiu— Bor the purposes of this rule — 

(1) in determining the eligibility of a landholder as an elector, only 
land-revenue or road and public works cesses payable in respect of hie 
own personal share shall be taken into account, and 

(2) “ holder in his Own right” include or manager of a 

wakf estate, but shall not include a trustee or manager of an estate other 
than a wakf estate. 

(5) The United Provinces Legislative Council 

The election is made by all Muhammadans qualified to vote and 
having a place of residence in the United Provinces of Agra and 
Oudh who — 
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(a) own land in respect of which land-revenue amounting to not 
less than three thousand rupees per annum is payable ; or 

(b) own land free of land-revenue if the land-revenue nominally as- 
sessed on such land in order to determine the amount of rates payable 
in respect of the same either alone or together with any land-revenue 
payable in respect of other land by such owners, amounts to not less than 
three thousand rupees per annum ; or 

(c) have during the financial year immediately preceding that in 
which the election is held paid on their own account income tax on an 
income of not less than three thousand rupees per annum ; or 

{d) are Members of the Legislative Council of the Lieutenant-Gover- 
nor of the United Provinces of Agra and Oudh ; or 

(c) are Ordinary or Honorary Fellows of the University of Allaha- 
bad; or 

if) are Trustees of the Muhammadan Anglo-Oriental College, Ali- 
garh ; or 

(р) are holders of any title conferred or recognised by the Govern- 
ment, or are members of the order of the Star of India or the Order of 
the Indian Empire or holders of the Kaisar-i-Hind Medal ; or 

(h) are in receipt of pensions for service as gazetted or commissioned 
officers of the Government ; or 

(i) are Honorary Assistant Collectors, Honorary Magistrates or 
Honorary Munsifs ; or 

O’) are graduates of five years’ standing of any University in the 
British Empire : 

Provided that no elector shall have moie than one vote though he 
may possess more than one of the cpialifications above described. 

(6) The Bihar Legislative Council 

The election is made by the votes of all Muhammadans qualified 
to vote and having a place of lesidence in tlie electoral area concerned, 
who — 

(a) hold a title recognized or conferred by the Government or are 
members of the Order of the Star of India or the Order of the Indian 
Empire, or hold a Kaisar-i-Hind Medal ; or 

(h) are Ordinary or Honorary Fellows of the University of Calcutta ; 
or 

(с) are Honorary Magistrates ; or 

(d) are in the service of Government on a salary of Es, 2,000 or 
more per annum ; or 

(c) are graduates of ten years’ standing of any University in the 
United Kingdom or British India ; or 
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(/) are teaoEers in any insbifcubion maintained or aided by the 
Government or affiliated to, or recognized bj', tbe University of Calcutta, 
or recognized by the Directer of Public Instruction : 

Provided that such teachers aie not less than tliirty years of age, 
and receive a monthly salary of not less than twenty-five lupees ; or 

{g) are Registrars, authorised to act under the Bengal Muhammadan 
Marriages and Divorces Registration Act, 1876 ; or 

{h) own land in respect of which land-revenue amounting to not 
less than one hundred and twenty -five rupees in the Orissa and Ohota 
Nagpur Divisions, and two hundred and fifty rupees in the Patna, Tir- 
hut and Bhagaipur Divisions, is payable pet annum ; or 

[i) own land in respect of which road and public works cesses 
amounting to not less than thirty-one rupees and four annas in the 
Orrisa and Ohota Nagpur Divisions, and sixty-two rupees and eight 
annas in the Patna, Tirhut and Bhagaipur Divisions are payable per 
annum to Government either directly or through a superior landlord ; or 

(j) have during the financial 3 ’ear immediately preceding that in 
which the election is held, paid on their own account income-tax on an 
income of not less than two thousand rupees in the Orissa and Ohota 
Nagpur Divisions, and four thousand rupees in the Patna, Tirhut and 
Bhagaipur Divisions ; or 

(Ic) are in receipt of a pension from the Government of not less 
than filtv rupees per mensem or as gazetted or commissioned officers of 
the Government : 

Provided th.at no eleoloi sliall have nioie than one vote though he 
may possess more than one of the rjualifications above desciibed, and if 
an electoi is entitled to vote in any one of two or more Division^, he 
may, by intimation in writing given to the Retnining Officer not 
later than sucli date, as the Local Government may presciibe choose 
or in his default, if intimation of snch default is given to tlie Returning 
Officer or to the Local Goveiumcnt by any othei elector -within suffici- 
ent time to admit of oideis being passed, the Local Government shall 
fix the Division in which he shall vote, and hie name shall be entered 
in the electoral 1 oil f oi that Division only. 

(7i The -Vssain Legislative Council 

The election made by the votes of Muhammadans qualified to 
vote and having a place of lesidence in the Division concerned, who— 

(а) hold titles conferred or recognised by the Government ; or 

( б ) hold the Kaisar-i-Hind Medal ; or 

(c) are members of the Order of tho Star of India or the Order of the 
Indian Empire ; or 
U 
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(^^) are Ordinary or Honorary Fellows of the University of Calcutta ; 
or 

(c) are graduates of any University in the United Kingdom or 
British India ; or 

(f) are Honorary Magistrates ; or 

(g) hold certificates that they have passed the final examination 
of a recognised Madrassa, and are teachers in any High School recog- 
nised by the Calcutta University, or any College affiliated thereto, or any 
Madrassa recognised by the Government ; or 

(7^) are Registrars authorised to act under the Bengal Muhammadan 
Marriages and Divorces Registration Act, 1876 ; or 

(i) are holders in their own right as proprietors within the Division 
of one or more estates or shares of estates and pay in respect thereof 
land-revenue or local rates amounting to not less than fifty rupees per 
annum ; or 

(i) are jotedars in the district of Goalpara paying rent amounting 
to not less than two hundred and fifty rupees per annum ; or 

(7c) have during the financial year immediately preceding that in 
which the election is held, paid on their own account income-tax on an 
income of not less than one thousand rupees per annum ; or 

(7) are in receipt of pensions from the Government of not less than 
fifty rupees per mensem : 

Provided that no elector is to hove more than one vote though he 
may possess more than one of the qualifications above described, and 
if an elector is entitled to vote in either of tlie Divisions, he may, by 
intimation in writing given to the Returning Officer not later than 
such date as the Local Government may prescribe, choose, or in his 
default, if intimation of such default is given to th.e Returning Officer 
or to the Local Government by any other election within sufficient 
time to admit of orders being passed, the Local Government shall fix 
the Division in which he shall vote, and his name shall be enfered in 
the electoral roll for that Division only. 

(iii) THE SPEOIAIi EliECTOEATES 
(!) The Universities 

The Franchise in the University electorates of all the provinces is 
bestowed on all the ordinary, honorary and extra-ordinary Fellows of 
the several Universities concerned viz., Madras, Bombay, Calcutta, 
Allahabad, and the Punjab Universities, 
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(S) Trade and Commerce 

In tlie constitueucieb created foi tUe representation of Trade and 
Commerce, Euiopeaii and Indian, for the Imperial Legislative Council, 
viz , the Chambers of Commerce of Bengal, and Bombay, the franchise 
is to be exercised by their members in the same manner as is adopted 
by them for the election by them of Port Trustees i e. the Commissioners 
for the Ports of Bombay, and Calcutta respectively. 

[Indian trade and commercial interests, it nnll be recollected, are 
provided for by the nomination to the Imperial Council of one additional 
Member,] 

In the constituencies for the representation and commerce, European 
and Indian, in the Provincial Legislative Councils, viz., in the Chambers 
of Commerce of Madras, Bombay, Bengal, Karachi, Upper India, 
Punjab, Burma, and in the Trades Associations of Madras and Calcutta, 
the Mill -owner’s Associations of Bombay and Ahmedabad (electing alter- 
nately), the franchise of their members is to be exercised in the saihe 
manner as that which they adopt at special meetings held for the elec- 
tion of their owa olTSce-bearers. In the Indian Merchant’s Chamber and 
the Native Piece-goods Association which together elect a member to 
represent Indian Commerce in the Bombay Legislative Council they 
exercise their franchise at business meetings of their bodies by elect- 
ing ten delegates each. 

(iv) OTHER SPECIAL INTERESTS 
(a) Calcutta City 

in the special additional electorate created in Bengal for the re- 
presentation of Calcutta City, the franchise is conferred on those who 
are Commissioners of the Calcutta Corporation, other thau those 
appointed by the Local Goveiniuent, and is lo be exercioccl at special 
meetings convened of the said electors. 

(6) Planters 

1. In the electorate representing the planting interests in Madras, 
the franchise is conferred on each Planters’ Association afiSliated to the 
United Planter’s Association of Southern India, who are to exercise it by 
ascertaining the candidate selected at meetings held for - the pur- 
pose and .the result ascertained according to the value given to their 
Voles jn the same way as at general meetings of the United |*lant- 
ers’ Association,, 
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2. In Bengal, in the constituency foi representing the ^rea 
Planting Community, the franchise is conferred on all managers of 
tea gardens whose area is not less than 100 acres and is situated with- 
in the Province. 

3. In Bihar, the franchise in the Planters’ electorate is conferred 
on the hlembeiB of the Bihar Planters’ Association. 

4. In Assam, the franchise of the Planting Community Elec- 
torates is conferred on the Members of the Assam Valley Branch of 
the Indian Tea Association, the Burma Valley Branch thereof, to 
elect one each in every election and to elect one additional Member 
alternately in the same way as at business meetings of the Branches. 

(c) Mining 

In the electorate for the mining interests represented in the 
Bihar Council, the fi anchise io conferred on the Members of tJie 
Indian Mining Association, to be exercised at a special general meeting 
of the Association. 

(v) ELECTORAL PROCEDURE 

All the elections to the various Legislative Councils, Provincial 
and Imperial, have to begin and to take place in pursuance of notifica- 
tions which must be issued by the Governor-General or the Governor as 
the case may be, calling upon the electorates mentioned, prior to the 
expiry of the term of office of lire several members thereof or on the 
occurrence of any vacancies in consequence of death, resignation, or 
otheiwise, calling upon the electorates concerned to elect in accordance 
with the Eegulations the IMember or Membeis assigned to them by a 
certain date to be fixed by the Rotitication. As the terms of office of 
Members of the Legislative Councils have generally been now adjusted 
so as to expire at or about the same time, the Notifications issued in tliis 
country in respect of elections, to that extent, are calculated to bring 
about a land of general elections to the councils. They may therefore, be 
said to roughly coriespond to the writs issued under the great seal in 
England from the Crown Office and directed to the returning 
officers of each of the constituencies- 

There is, however, a piehminary work to be attended to each 
year with reference to the constituencies concerned, as in England, 
which is the revision of the seveial electoral rolls wherever such 
electoral rolls have to be maintained for the purposes of election. 
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This work kab to be done annually and ia begun by the publication 
of draft electoral rolls in the month of July, on ^vhich objections are 
Jieard and decided by the Collector of each district every jear, so as 
to admit of the final electoral roll being published by the Ist of 
October. This work corresponds, no doubt, to that which is performed 
by the revising Barristers in England, but the procedure is much more 
buniraary and involves far less elaborate procedure or proceedings than 
those which usuallj’ take place in England under the control of party 
oiganizations and otherwise. 

The electoial rolls then constitute at the time of every election 
conclusive evidence of the light to vote of those claiming to vote and 
the elections thoiefore are conducted in accordance therewith. 
In the case of elections where no electoral roll is necessary it 
is connected in accordance with the special procedure prescribed 
in each case and referred to above. 

The actual election proceedings every three years tlius begin, with 
the nomination of candidates made in writing by at least two voters 
in due form. If only one person is nominated for a seat, or only two 
where there are two seats, the candidates ars forthwrith declared elect- 
ed ; but if more candidates are nominated, the voters have then to 
pioceed to an election on the dates fixed for the recording of their 
votes. 

The method of voting in India is of three kinds according to the 
nature of the constituency. In all cases, votes are allowed to be re- 
corded before the Eeturning Ofiicer and in some cases it is obligatory. 
In other cases, votes are recorded before Attesting Officers Avho have 
to attest the votes recorded and transmit- the same to the Returning 
Officers. In the remaining cases, votes may also be recorded and 
sent to the returning officer by registered post. The method of 
voting is, as in England, by ballot, though the safeguards for 
securing secrecy Cannot be said to be as complete in India as in 
England. In the bulk of the Electorates, the returning and the attest- 
ing Officers are the distiict and divisional executive officers in the 
several districts. In others, it is the chief ministerial Or the executive 
officer of the constituency concerned oi where this is unsuitable, it is 
the Secretary to the Government in the Legislative Department himself . 

On the declaration of the results on tiie date fixed by the return- 
ing officers concerned the validity of elections can be contested as jn 
England either on the ground of the improper rejection or reteption 
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of a nomination or of a vote or on the ground of any corrupt practices 
committed in connection with sucli election or for any other sufficient 
cauho as provided in the Eegulations. No cases have arisen in India so 
far as to any corrupt practices employed in the elections so far held,' but 
even jircases where the elections have been contested on other grounds 
the fact that the decision of the matter has lain under the Regulations 
rvith the chief executive authority of the Province, and not with the 
Courts,. has not tended to make the procedure on scrutiny and objec- 
tion, as judicial as it has come to be in England, 

The definition of corrupt practices in the Regulations is taken from 
the Bombay District Municipalities Act; but though it covers false per- 
sonation on the part of a voter and the use of threats of injury as 
well as the actual purchase of v-otes by the candidate or his agent, yet 
the refinements and developments to which the law as to corrupt 
practices in elections has attained in England, are yet unknown in the 
elections to the legislatures in India. In England, corrupt practices 
usually come under the heads of bribery, undue influence, personation, 
and treating. The first three are covered by the definition of corrupt 
practices contained in the Indian Councils Regulations, but treating, as 
such, is not specifically mentioned therein, though it is apprehended it 
would come under the head of offering any promise of individual pro- 
fit or any valuable consideration. Bribery, of course, is well under- 
stood and in England the offence is defined in great detail for, as Pro- 
fessor Lawrence Lov'ell put it as there are seven recognised kinds of his 
lines so the English statutes describe seven distinct methods of bribery. 
Treating,- however, does not imply a specific contract to vote for a 
sp.eeific return, but relies for jits effect upon the sense of good honour 
and gratitude which it puts the voters in. In England, besides corrupt 
practices which on account of the specific proofs required are not easily 
brought home to candidates or their agents, there are other processes 
by which general attempts to demoralize the constituencies by lavish 
expenditure of money to individuals or classes therein are prohi- 
bited as an illegal practices — such as gifts to individual voters ; where 
there is no immediate contract, stringent provisions are also made 
making it obligatory on members to make retuins of tlieir election 
expenditure, and provisions are also made defining what are authorised 
expenses at deotione. - ! = • 

. The -very attempt at such -^elaborate definitions has only incpajed 
corresponding attempts at clever evasions, and it cannot be said thtfi'j 
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though electoral morality has very much improved since the degenerate 
days of Old Sartirn. the present law as such has not ensured the 
purity of elections. Such practices as nursing constituencies and 
such difSculties, trouble and e.'cpenseas are involved in election-petitions 
with the uncertainty of results attaining thereof have to a large extent, 
stood in the way of a more rigorous enforcement of election morality 
on the part of the Courts than would otherwise liave been the case. 
The Avhole sub]'ect of corrupt practices and the election morals is 
however, one which is yet to arise in any tangible sliape in the Legis- 
lative Council elections in India. 


Ill 

PRACTICE AND PROCEDURE OF THE 
LEGISLATURES 

(i) RULES OE LEGISLATIVE BUSINESS IN THE 
IMPERIAL COUNCIL 

In exercise of the power conferred by the Indian Councils Act, 
18G1, section eighteen, the following rules have been made by the 
Council of the Governor-General assembled for the purpose of making 
laws and regulations at the meetings held on the eleventh day of 
February 1873 and sixteenth day of February 1883 and have received 
the assent of the Governor-General. 

I. Preliminary 

1. These rules supersede the rules for tlie conduct of business 
at the meetings of the Council as amended on the l7tli day of 
December 1862, and the 28tli day of February 1868- 

2. In these rules — 

“Council” means the Coimcil of the Governor-General of India for 
the purpose of making laws and regulations; “ President” means the 
Governor-General or (during the time of his visit to any part of India 
unaccompanied by his Council) the President nominated by the Gover- 
nor-General in Council, under the Indian Councils Act, 1861, section 
six; or, in the absence of both the Governor-General and the President 
so nominated, the Senior Ordinary Member of the Council present and 
presiding : 

■ “Member” means a Member of the Council, whether ordinary, 
extraordinary, or additional ; 
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“ Secretary ” meanfi the Secretary to the Government of India in 
tlie Legislative Department, and includes every person for the time 
being exercising the functions of lus office : and “ Local Governments ■’ 
include a Chief Commissioner. 

II. Meetings of the Gouncil 

3. The Council shall ordinarily meet at 11 A. M., and shall not 
prolong its sitting after 4 p. ji , unless the Presidcnl otherwise direct, 

4. The quorum shall be seven, including the President. 

5. The Commander-in-chief shall sit on the right Of the President, 
the Governor or Lieutenant-Governor shall «it opposite the President : 
the Law Member shall sit wherever it may be convenient ; and, subject 
to these provisions the Jlembers shall sit according to seniority, the 
Junior Member being on the left of the President. 

0. The President may adjourn, without any discussion or vote, 
any meeting or business, whether there be a quorum present or not, to 
any future day or to any part of the same day. 

7. The President shall preserve order, and all points of order 
shall be decided by him, no discussion thereupon being allowed. 

8. A Jlember desiring to make any observations on any subject 
before the Cmmcil shall addre.ss the President without rising from 
his chair, 

9. On all matters brought before the Council, after the Member 
who makes a motion has spoken, each Member consecutively, beginning 
with the Member on the left of the President, may make snob obser- 
vations as he thinks proper. 

After all tlie Jlembers in turn have had an opportunity of speak- 
ing, the Mover may speak once l)y way of reply, and any other Mem- 
ber may, wirb the permission of the President, speak once by way of 
explanation, 

Provdded that, if the matter be an amendment of a bill, the 
Member in charge of the hill shall be entitled to S 2 )eak next after the 
Mover of the amendment. 

10. When, for the purpose of explanatiou during discussion, or 
for and otlser sufficient rea.son, ,m%' Member ba« ucen-ion to ask a 
question of nnotlier member on any measure then under the considsr.i- 
tion of the Council, be shall ask the question through the President. 

11. Any memher may speak at the request and on behalf of 
another Member who is unable to expre.-'s himself in English- 
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12. On every motion before the council, the question shall be 
put by the President, and shall be decided by a raaiority of votes. 

In case of a division, the votes shall be taken by the Secretary 
in consecutive order, beginning with the Member on the left of the 
President. 

After tiie question is put no further discussion upon it shall be 
allowed. 

1.3. Any member may ask for any papers or returns connected 
■with any bill before the Council. The President shall determine, either 
<^at the time or at the meeting of the Council next following, whether 
the papers or returns asked for can be given. 

14. Communications on matters connected with any bill before 
the Council may be addressed, eitlier in the form of a petition 
to the Governor-General in Council, or in a letter to the 
Secretary, and must in either case be sent to the Secretary. Ordinarily 
such communications will not be answered. 

Except in the case of the High Court at Fort William, such com- 
munications from courts, officials, or public bodies shall ordinary be 
sent through the Local Government. 

15. The Secretary shall either cause such communications to be 
printed and send a copy to each Member, or circulate them for tlie 
perusal of each Member. 

in. Introditction and Publication of Bills 

16. Any member desiring to move for leave to introduce a bill in 
accordance with the provisions of section 19 of the Indian Councils Act 
shall give the Secretary at least three days’ previous notice of the title 
and object of the bill. 

If such motion be carried, the bill with a full statement of objects 
and reasons shall, if not already prepared, be prepared by the Member 
or (if he so desire) by the Secretary in consultation with the Member. 

17. The Secretary shall then cause the bill, together with the 
statement of objects and reasons, to he printed, and shall send a copy 
to each Member. 

If any of the members are unacquainted with English, be shall 
•also cause the bill and tlie statement of objects .and reasons to be 
translated into Hindustani for their use. 

17A, The GonncE may, at any time after leave to introduce a bill 
Y 
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has been granted, direct that the bill be published in such manner as 
the Council thinks fit. 

18. When a bill is introduced, or on some subsequent occasion, 
the Member in charge of it shall make one or more of the following 
motion ; — 

{a) that it be lefeired to a Select Committee, or 

(6) that it be taken into consideration by the Council eitlier at 
once, or at some future day to be then mentioned, or 

(c) that it be circulated for the purpose of eliciting opinion 
thereon. 

19. No such motion shall be made until after a copy of the bill 
and a copy of the statement of objects and reasons have been furnished 
to each iMembet . Any Member may object to the motion unless such 
copies have been furnished to him at least seven days previously ; 
and srrch objections shall prevail unless the President, in exercise of 
his power to suspend any of these rules, allows the motion to be made. 

20. On the day on which such motion is made or on any 
subsequent day to which the discussion is postponed, the principle of the 
Bill and its general provisions may be discussed. 

21. When any motion mentioned in Rrrle 8 is carried, the bill 
shall, together w'itlr a statement of its objects and reasons, be published 
in English in the Gazette of India. 

The bill and statement shall also be published in such official 
gazettes and in such vernacular languages (if any) as the Council in 
each case decides to be necessary for the purpose of giving notice to 
the communities afEected by the bill. 

For this purpose fire Council shall make arr order at the meeting 
at which motion is carried, and may, from time to time, on the motion 
of any Member, vary or cancel such order. 

22. The Governor General, if he see fit, may order the publication 
of a bill, together with the statement of objects and reasons which 
accompanies it, in such Gazettes and languages as he thinks necessary, 
although no motion has been made for leave to introduce the bill. 

In that case it shall not Be necessary to move for leave to 
introduce the Bill ; and if the bill be afterwards introduced, it shall not 
be necessary-'to publish it agaip. 
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IV. Select Comviittees 

23. The Law Member shall be a Member of every Select Com- 
mittee. 

TJie other Members of every committee sliall be named by the 
Council when the bill is referred, or at any subsequent meeting. 

The Law Member, and in his absence the Member in charge of the 
bill, shall be chairman of the Committee, and, in the case of an equality 
of votes, the chairman shall have a second or casting vote. 

24 After publication of a bill in Gazette of India the Select Com- 
mittee to which the bill may have been referred shall make a report 

Such report shall be made not sooner than three months from the 
date of the first publication in the Gazette of India^ unless the Council 
orders the report to be made sooner. 

Reports may bo cither preliminary or final. 

The Select Committee shall in their report state whether or not, 
in their judgment, the bill has been so altered as to require re-publica- 
tion, whether the publication ordered by these rules or by the Council 
has taken place and the date on which the publication has taken place, 
or where publication in more than one Gazette or in more than one 
language is ordered, the date on which the publication in each such 
Gazette and each such language has taken place. 

If, in the judgment of the Committee, the bill has been so altered 
as to require re-publication, the Secretary shall send a copy of the 
altered bill to the Secretary of the Department to which it pertains. 

When the Committee recommend the re-publication of a bill 
which was originally ordered by these rules oi by the Council to be 
published in more than one Gazette or in more than one language, they 
shall, in the absence of anything to the conirary in their leport, be 
taken to recommend that the bill be re-published in every such Gazette 
and every such language. 

If the Committee are of opinion that it is unnecessary to re-pub- 
lish the bill in any such Gazette or in any such language, they shall, 
in their report, state the grounds of the opinion. 

25. The Secretary shall cause ev^ery report of a Select Committee 
to be printed, and shall send a copy of such report to each member, 
and, if the Committee or the President so diiect, the Secretary shall 
cause the repoit, with the amended bill, to be published in the 
Gazette of India. 
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If any of tlie inemberb present are iinacquainterl with English 
he shall also cause the report to be tuinslated into Hindustani for their 
use. 

26. The lepoil of the Select Comniitlee on a Bill shall be 
presented to the Council by the Member in charge of the bill, and 
shall be taken into consideration bj"^ the Council as soon as conveniently 
may be ; but any Membei may object to its being so taken into consi- 
deiation when he has not been furnished foi a week with a copy of 
tlie leport ; and such objection shall pievail, unless the Piesident, in 
exercise of his power to suspend any^ of these Itnles, allows the report 
to be taken into consideiation. 

V. Consideration and Amendments of bills 

27. When a bill is taken into consideiation by the Council, any 
Member may propose an amendment of such bill. 

28. If notice of such amendment has not been sent to the 
Secretary at least three days before the meeting of the Council at 
which the bill is to be considered, any Membei may object to the 
moving of the ameiidinent, and such objection shall prevail, unless the 
President, in exeicise of his power to suspend any of tliese rules, allows 
the amendment to be moved. 

Tlie Secretary shall cause every such notice to be printed, and 
shall send a copy foi the information of eacli Member, 

If any of the Membei s present are unacquainted with English, 
he shall also cause eveiy such notice to be translated into Ilindustani 
for theii use, 

29. Amendments shall ordinal ily be considered in the order of 
the clauses to which they respectively relate. 

29A. Notwithstanding anytiiing in the foiegoing rules, it shall 
he ill tlie disci etion of tlie Pie^-ident, ulicn a motion tliiit a bill be (akoii 
into consideration Ins been caiiied, to submit the bill, or any inut of 
the hill, to the Council section by seciiun ; when this piocedtiro is 
adopted the Piesident shall call each section separately, and, when 
the ainondineiits i elating to it have been dealt with, shall put the 
question that this section or (as the case may be, this section as amended) 
shall stand part of the Bill. 

30. Any Member may move that a hill which iias been aiiicndeci 
by the Council oi by a Select Committee be re-published or re-coinmit- 
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ted, and, if the Council so decide, the President may order the bill to 
be re-published or re-cornmitted, as the case may be. 

31. If no amendments be made, when a bill is taken into consi- 
deration by the Council, the bill may at once he passed. 

If any amendment he made, any Member may object to the 
passing of the hill at the same meeting •, and such objection shall 
prevail, unless the Piesident, in exercise of his power to suspend any 
of these rules, allows the bill to pass. 

Where the objection prevails, the bill shall be brought forward 
again at a future meeting, and may then be passed with or without 
further amendment. 

VI. Passtiuj of bills and jyiihlication of Acts 

32. When a bill is passed by the Council, a copy thereof shall be 
signed by the President, and, when the Governor- General has declared 
his assent thereto, such copy shall be signed by the Governor-General 
and the bill shall bo published as soon as possible in the official Gazettes 
under the signature of the Secretary, as an Act of the Governor- 
General in Council. 

Such publication shall be made in the Gazette of India in 
English and in the official Gazettes of the Local Governments in 
English and in the principal Veinacular languages spoken in the 
territories subject to such Goveinroents respectively : 

Provided that, when the Act does not apply to the w’hole of 
British India, it shall be published only in the Gazette of India and 
in the Gazettes of the Local Goveriiinents to wdm&e territories it applies, 
VII. Duties of Secretary 

33. At least two da 3 ‘b befoie each meeting of Council, the 
Secretary shall send to each Member a list of the business to be 
brought forwar«l at such meeting. 

34. The SecretiU' 3 ' shall keep a journal, in which all the procee- 
dings of the Council shall be fairlj- entered. 

The journal shall be submitted after each meeting to the 
President for his confirmation and signature, and, when so signed, 
shall be the lecord of the proceedings of the Council. 

35. The Secretarj- shall also prepare a report of the proceedings 
of the Council at each of its meetings, including an abstract of the 
obseivationE of the Members, and publish in the Gazette of India as 
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soon as possible after the meeting. He shall send a copy of such 
repot t to each membei and also to the Permanent Under-Sect etary 
of State for India. 

36. In addition to the othei duties specially required by these 
1 ules, it shall be the duty of the Secietary — 

Ibt, to draft all bills originated by the Government of India, the 
statements of their objects and leasons, and the teports of the Select 
Committee to which such bills are referred ; 

2nd, to take charge of the copies of the bills signed by the 
Goveinor-Geneial and of all the other records of the Council ; 

3rd, to keep the books of the Council ; 

4tu, to keep a list of the business for the time being before the 
Council ; 

5th, to superintend the printing oi all papers printed in pursuance 
of these lules ; 

6th, to assist the Council and all Committees m such manner as 
they may direct ; 

7th, to send to the Secretary of the Department to which the bill 
pertains, any bill which an additional Member has obtained leave to 
introduce under Buie 16 ; 

8th, to examine all bills deposited by Additional Jlembeis, and 
report to the President on those which contain clauses touching on 
subjects coming within section 19 or section 22 of the Indian Councils 
Act, 1861 ; 

9th, to write all letters which the Council, or the President, or 
any Select Committee, oi the Law Member, directs to be wiitten. 

37. It shall be the special duty of the Assistant Secretary in 
the Legislative Department to translate into Hindustani, Bills, State- 
ments of Objects and Reasons, Reports of Select Committees and 
Amendments of Bills, to explain papers to the Members unacquainted 
with English, and otlierwise to assist them in such mannei as they 
may lequiie. 

VIII, Miscellaneous 

38. Strangers may be admitted into the Council Chamber during 
the sittings of the Council on the order of the President. 

Application for orders of admission is to be made to the Secretary. 

39. The President on the motion of any Membei, may direct, at 
any time during a sitting of the Council, that strangers witlidraw. 
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40. Any paper relating to any measure before the Council may 
be published by order of the President. Copies of papers so published 
shall be sold at such rates as may be fixed by the Secretary. 

41. Any bill respecting which no motion has been made in the 
Council for two years may, by order of the President, be removed 
from the list of business. 

42. The President, for sufficient reason, may suspend any of the 
foregoing rules. 


(ii) INSTRUCTIONS TO LOCAL GOVERNMENTS 


1. (1) Every communication made by a Local Government to the 


Legislative 
Department of 

Government of 

India to bo address- 
ed 


Government of India asking for leave to in- 
troduce a bill, or regarding a bill which has been 
intioduced, in the Local Council, or submitting a 
law for the assent of the Governor-Gener.al 


under section 40 of the Indian Councils Act, 1861, shall be addressed 
to the Secretary to the Government of India, in the Legislative 
Department. 


(2) Nothing in this rule shall be construed to apply to .any 
correspondence or communication regarding a proposal for legislation 
in a Local Council, unless and until the stage is reached at which 
leave to introduce a bill is asked for. All correspondence before that 
stage shall be conducted with the executive department of the 
Government of India to which the subject belongs. 

2. (1) Save as otherwise provided in these rules, every draft bill, 


Draft bills to be 
ordinarily reported 
to Secretary of State 
and Government of 
India before intro- 


wth all necessary papers connected therewith^ 
shall, before introduction, be transmitted with 
a despatch to the Secretary of State. 


duotion 


(2) In the case of a Jladras or Bombay draft bill, the despatch 
shall be addressed by the Local Government to the Secretary of State 
direct, a copy thereof and of its enclosures being forwarded for in- 
formation with a covering letter to the Legislative department of the 
Government of India. 


(3) In the case of a draft bill other than a Madras or Bombay 
draft, the Local Government shall forward the draft, with all neces- 
sary papers connected therewith, to the Legislative department of the 



clxviii 


APPENDIX 


Government of India, and the leqiiisite despatch shall forthwith be 
addressed by the Government of India to tlie Secretaiy of State, a copy 
thereof being forwarded for inf 01 mation to the Local Government. 

[1. Copies of all papers including previous correspondence should 
be forwarded to the Goveinment of India when reference is made to it 
under this rule. 

2. Where the legislation proposed involves substantial question 
of principle, leave to introduce a bill should not be asked for under this 
rule until such questions have been settled in corainumcation with the 
executive department of the Government of India to which the subject 
belongs. 


when to be applied 
for in certain oases 


3. The usual number of spare copies of the draft bill and 
the connected papers should accompany the despatch to the Secretary 
of State and forty spare copies should accompany the letter to the Legis- 
lative department of the Government of India.] 

.3. (1) Wliere a diaft bill contains penal clauses, the pievious 

Previous sanction sanction of the Government of India tliereto sliall 
be expressly applied for when the draft is re- 
pot ted to the Legislative department of the 
Goveinment of India unrlei sub-section (2) oi sub-section ( 3 ) of rule 
2, as tlie case may be . 

(2) Wlie'e a draft bill contains provisions wliicli, under section 43 
of the Indian Councils Act, 1861, oi section 51 of the Indihu Councils 
Act, 1892, requne the previous sanction of the Goveinor-Geneial, such 
previous sanction shall likewise be expressly applied foi when tlie draft 
is forwarded to the Legislative depaitmentof the Goveinment of India 
as afoiesaid. 

4. When a draft bill has been reported to the Secretary of State 
and the Government of India under rule 2, it 
shall not be inti oduced in the Local Council until 
the leceipL of a communication from the Legis- 
lative depaitment of the Goveinment of India 
intimating that the penal or other clauses (if 
any) requiiing previous sanction are sanctioned and that the Secretary 
of State and the Government of India have no piesent intention o 
interfering with the measme . 

Provided that, if no such communication and no oiders to t le 
contiaiy are received within two months fiom tne date of the despatc 
transmitting the diaft bill to the Secietary of State and, if such pre 
vious sanction (if any) as is referied to in rule 3, sub-section (2)^ has be n 


Procedure after 
report of draft bill 
to Secretary of State 
and Government of 
India 
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obtained, the bill may be introduced and proceeded with on the assump- 
tion that the penal clauses (if any) are approved and that there is no 
present intention, on the part of either the Secretary of State or the 
Government of India, of objecting to the measure : 

Provided, also, that tlie omission of either the Secretary of State 
or the Government of India to communicate any remarks regarding a 
measure dealt with under this and the foregoing rules shall not be taken 
to imply final approval of the measure, and shall not be regarded as in 
any waj’ affecting the right of the Governor-General to withhold his 
assent therefrom under section 40, or that of Her Majesty to signify the 
disallowance thereof under section 41, of the Indian Councils Act, 1861. 

[1. In submitting bills to the Government o£ India, their attention 
should be drawn to all ciausos which appear to require sanction under 
this section, 

2. Although the Governments of Madras and Bombay address the 
Secretary of State direct, the replies of thg. Secretary of State are, “ to 
ohviato all chance of concurrent or conflicting action” hy arrangement 
addressed to the Government of India for communication to the Local 
Government concerned. 

3 The previous sanction here referred to is required by Act of 
Parliament and cannot, theroforo, be dispensed with], 

5. (1) The following shall be excepted fioin the operation of 

-Cl I „ rules 2, 3 and 4. namelv : — 

Exceptions from ’ 

foregoing rules 

(a) draft consolidation bills, pure and simple, consolidating acts 
of tlie local council concerned ; 

(b) cases in wliicli the approval of the Secretary of State and 
the Government of India to the principle of the legislation proposed 
has already been obtained and a furtliei reference is, in the opinion of 
the Local Government, unnecessary ; 

(c) cases in which the legiblation proposed is, in the opinion of 
the Local Government, of a pmely formal or unimportant character; and 

(d) cases in ivliicb the legislation proposed cannot, in the opinion 
of the Local Government, be, without serious evil, delaj^ed in order to 
admit of a prior report to the Secietary of State and the Government 
of India. 

(2) In every such case as .aforesaid, the draft bill may be introduo- 
ed forthwith . 

Provided that, where such a draft bill contains penal clauses the 
W 
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Legislative department of the Government of India shah, be applied to 
for sanction thereto, and the bill shall not be introduced until the 
receipt of such sanction or the expiration of one month from the date 
of the application therefor without the receipt of any reply from the 
Legislative department of the Government of India : 

Provided, also, that, where such a draft bill contains pro- 
visions which, under section 43 of the Indian Councils Act, 1861, 
or section 5 of the Indian Councils Act, 1892, require the previous 
sanction of the Governor-General, such previous sanction shall be 
applied for and obtained from, the Legislative department of the 
Government of India before the introduction of the bill. 

6. (1) Where a draft bill is dealt with under rule 5 and intro- 
Procedure in duced without a prior report to the Secretary of 

exceptional cases State and the Government of India, a copy of it 
and of all necessary papers connected thei ewith shall forthwith be 
transmitted to the Secretaiy of State with a full e.vplanatory despatch. 

1. The examination, by the Legislative department of the Govern- 
ment of India, of the bills of a Local Council does not ordinarily extend 
to matters of form and details of drafting. For these the Local Govern- 
ment cbncerned is held responsible. 

2. Sec second foot-note to rule 4, ante. 

(2) The instructions contained in sub-sections (2) and (3j of rule 2 
shall apply, wntafis nmtiwdis, in the case of every despatch issued 
under sub-section '1) of this rule. 

(3) Where a draft bill is dealt with under rule 5, no reply to the 
explanatory despatch referred to in sub-section (1) of this rule need be 
awaited befoie the bill is further proceeded with. 

7. (1) Where, after a bill has been introduced in a Local Council 

whether as an exceptional measure dealt with 

Amendments in 5 or otheiwise, an amendment is 

Council 

proposed in it which the Local Government 
is prepared to accept, but which, owing to its being outside 
the principle of the bill as introduced or for any other reason, it 
considers that it cannot accept without a reference to the Govern- 
ment of India, the requisite steps should be taken to delay the progress 
of the bill through Council pending the result of a reference to the 
Legislative department of the Government of India. 

(2) Where a reference is made to the Legislative department of 
the Government of India under this rule, the amendment so referred 
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should not be accepted until the receipt of a favourable reply, or until 
the expiration of one month from the date of the reference v/itliout the 
receipt of any such reply. 

(3) Where a reference is made under this rule, and the Gevernraent 
of India consider that the amendment so refeired is one which ought 
not to be accepted without a fuither reference to the Secretary of State 
an intimation to that effect will be sent to the Local Government by the 
Legislative department of tlie Government of India. The Secretary of 
State shall then be addressed by the Government of India, and the amend- 
ment shall not be accepted until intimation of the arrival of a favour- 
able reply from the Secretary of State is received by the Local Govern- 
ment from the Legislative department of tire Government of India, or 
until the expiration of two months from the date of the reference made 
by the Local Government without tlie receipt of any further 
coram'uricatioii on the subject from the Legislative department of the 
Governnreirt of India. 

(4) Where in tlie course of a bill through Council an amendment 
is proposed which requires any such previous sanction as is leferred 
to in rule 3, buch previous sanction shall be applied for to, and obtain- 
ed from, the Legislative department of the Government of Iirdia 
before lire bill so amended is passed. 

8, In every draft bill a reference shall be added on the margin 
of each clause to show whether it is based on 
ces to clauses what, provrsion of the exrstrng 

law. Such marginal referenceh may be retained 
during the progress of the bill through the local council, but shall be 
removed from the copy subirritted, in the event of the passing of the 
measure, for the assent of the Governor or Lieutenant-Governor , as the 
case may bo, and also from that submitted to the Legislative department 
of tlie Government of India for the assent of the Governor-General. 

(iii) ETJLES OE LEGISLATIVE BUSINESS IN THE 
PROVINCIAL COUNCILS 

The following are the rules for the conduct of Legislative business 
of the Madras Legislative Council : — 

1. Definitions 

1. In those rules— 

“Council” means the Council of the Governor of Fort Saint George 
for the purpose of making Jaws and regulations. 

“ Meeting ” means a meeting of the Council, 
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“Picfaident” means the Go^elnoI of Foil Sahu George or, in liis 
absence, the senior Civil Oidiiv.uy Membei of Council present. 

“ Member ” means an Ordinary oi Additional Member of the 
Council. 

“ Secretary ” means the Secretary or the Under or Assistant 
Secretary to the Government of Madras in the Legislative Department. 

Bill ’’ means a proposed enactment in any stage before it has 
received the assent of the Governor. 

In the computation of “ clear days ”, Sundays and holidays are 
not excluded. 

II. Summoning and adjournment of Council 

2. Tire times and places of meetings shall be fixed b3’- the Gover- 
nor, and the Secretai}’’ shall notify the same in the Foil Saint Geoige 
Gazette and to each Member by letter. 

3. When the business before a meeting is concluded, the Pi'esi- 
dent ''hall declare the meeting dissolved. The President may adjourn 
without any discussioii or vote, any iiieetmg or business, to any future 
day or to any part of the same day. The Council also may, upon 
motion made and carried, adjourn any meeting or business. 

4. A motion tlrat anj' meeting or business be adjourned or that 
the Council pass to the business next in order in the statement of 
business, may be moved at any time and without previous notice as a 
distinct question, but not so as to interrupt a speech. If the motion is 
carried, the Council shall adjourn the meeting ur business, or tire further 
consideration of the business then under discussion shall be dropped, as 
the case may be, 

5. A motion of the hind refer’l’ed to in the last preceding rule 
shall take precedence of any other motion then before the Council and, 
if such motion is rejected, no similar motion shall bo made until after 
the lapse of what the Piesideirt shall deem to be a reasonable time not 
bj' the Member bj' whom the previous motion was made. 

6. If, at the time appointed for holding a meeting or adjourned 
meeting as aforesaid, or if at anj’ time after the commencement of 
business at such meeting, the quorum required by section 43 of the 
Indian Councils Act, 1861 (that is to sayi the Governor or some Ordi- 
nary Member of Council and four or more Members of Council), is 
not present, the Members present shall, Avrthout proceeding to business 
of any kind, adjourn until again summoned bj’ the Governor, and the 
fact shall be noted by the Secretary in the Journal of the Council. 
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III. Goiirse oj Business 

7. At least tlnee uleai days bel'oie the date lixed ioi a lueotiug 
the Secretary shall send to the Madias address of every Member a 
printed statement of the business to be tiausacted at such meeting. 

8. No business which is not euteied in the printed statement of 
business prepaied imdei Rule 7, shall be tiansacted at any meeting un- 
less the permission of the Goveinoi has been obtained previously to the 
meeting. 

9. The President shall have powei to legulate the oider in which 
business is tiansacted. but, oidinarily, the succession of business shall 
be as described in Rule 10. 

10. Aftei the President has taken the chair — 

(1) the Secretaiy shall lepoit the names of the Mcmbeis {if any) 
who have taken theii scats loi the fiisl time ; 

(2) the dibcubsiou of the annual Financial Statement and the 
asking of quebtionb uudei section 2 of the Indian Gouncile Act, 189-1 
shall then take place ; 

(3) the President shall report to the Council the Acts which have 
received the assent of the Goveinoi -General under section 40 of the 
Indian Councils Act, 1861, or which have been disallowed by the 
Governor-Geneial or by Her Majesty, since the last meeting; 

(4) the Secretaiy shall repoit to the Council the Acts which have 
received the assent of the Governor under section 39 of the Indian 
Councils Act, 1861, and the Bills Avbicli have been disalloived bj' the 
Goi ernor since the last meeting ; 

(5) the Secretaiy shall report to the Council the petitions and 
othei comimuiications iclatmg to the business of the Council wliicli 
lia\o been leccned h> him ‘-mcc thel.ist nieotmg and shall, it nccebsaiy, 
lead buch pctitious and coumuimcationB to the Council ; 

(6) membeis desiicus of oblaining leave to introduce Bills shall 
move that such leave be granted ; 

(7) the Council shall then piocecd to dispose of the business left 
imiiniehed at the last meeting, if any ; and, this being done, 

( 8) the Council shall pi ooeed to deal with the i emaining business 
for the day. 

* I 

IV, Beguiation of Discussions 

11. The Piesidenl shall pieseive order and shall decide all points 
of oiclers submitted foi his decision by the Members and all questions 
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conuected witli the interpretation of these rules. There shall be no 
diseubsion on any point of older and the President’s decision shall be 
final. 

12. Any Member may draw the attention of the President to a 
violation of order and , while he is doing so, all othei Members shall 
remain silent. 

13. In discussing questions coming before the Council for con- 
sideration, a Member sliall speak from his place, shall lise when he 
speaks, and address the President. The President also shall rise when 
he addresses the Council. 

At any time, if the President lises, any Member speaking shall 
immediately resume his seat. 

14. ^lembers may read their speeches and may also read, as part 
thereof, passages from books or papcis bearing upon the question 
uudei discussion. 

15. Xo Jlembci shall speak except upon businoBs which is at the 
time regularly before the Council or, by special permission of the 
President, in explanation of what ho said in a previous debate. 

16. Except in discussing amendments, when the Council is set- 
tling the several clauses of a Bill, no Member other than the Mover 
shall speak moie than once upon a question ; but the Mover shall, if he 
has spoken to the question when making his motion, be allowed a reply. 

Provided that, if the matter before the Council be an amendment 
of a bill, the Member iircharge of the bill shall be entitled to speak 
ne.xt after the Mover and Seconder of the amendment. 

17. A Member who has spoken upon a motion may speak again 
upon any amendmenl of that motion. A Member may also speak 
again in order to explain what he has previously said, if it has been 
misunderstood. 

18. When, for the purpose of explanation or for any other 
reason, a Member has occasion to ask of another Member a question 
relative to the business before the Council, he shall ask the question 
through the President, 

19. Every matter which comes before the Council for decision 
. shall be decided in accor dance with the majority of votes after (1) motion 

has been made and seconded and (2) the question Iras been put by the 
President. 

20. Xo discussion whatsoever shall take place after the question 
has been put by the President. 
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21. The votes of the Members may be taken by voices or by 
division or by name but tiiey shall be taken by division or by name 
if Member so desires. The method of taking votes by division or by 
name shall be in accordance rvith the instructions of the President. 

22. Any Member may ask for any papers, returns or information 
connected with the business before the Council and the President shall 
determine whether such papers, returns or inf orination can be furnished. 

P. Motions generally 

23. Members who wish to make any motion at any meeting must 
give notice of their intention at the nest preceding meeting or must 
send such notice in writing to the Secretary at least siv clear days 
before tlie day fixed for the meeting at which they intend to make the 
motion : Provided that the President may, at his discretion, permit a 
motion to be made of which such notice has not been given. 

24. All motions of which notice is given under the preceding 
rule shall be entered in the statement of business prepared by the 
Secretary under Rule 7. 

25. No motion shall be taken into consideration by the Council 
unless it is seconded. 

26. A motion of which due notice has been given may, in the 
absence and at the request of the Member by whom notice was given, 
be made by anj”^ other Member ; but if not so made, or if a Member 
announces his intention of withdrawing a motion standing in his 
name, the motion may be made by any other Member and, if not so 
made, shall not be put unless the Council otherwise orders. 

27. If amendments of any motion are moved, the President, 
when taking the sense of the Council thereon, 'shall recite the terms 
of the oiiginal motion and of the amendments proposed and it shall be 
in his discretion to put first to the vote either the original motion or 
any of the proposed amendments thereon. 

28. A pm ely verbal amendment of a motion may be moved at 
any time during the discussion upon the motion and without previous 
notice, but no amendment which is substantially the negative of a 
motion shall be taken into consideration by the Council. 

29. A motion shall not be taken into consideration by the 
Council if it substantially raises a question already disposed of at the 
meeting or is inconsistent with any resolution already passed thereat. 

30. If any motion, as made, involves several points, the 
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President may, at Iiis discretion, divide it, so that each point may be 
determined separatel}'. 

i'Tr Introduction of Bills 

31. Any Membei may move at a meeting o'f the Council for 
leave to introduce a hill in accordance with section 38 of the 
Indian Councils Act, 18(11 ; provided that at least siv clear days’ pre- 
vious notice of the title and subject of the bill has been given to the 
Secretary. 

32. If tiie motion for leave to introduce a bill be carried, the 
Mover shall send the Bill, together with a full statement of the objects 
of and reasons for the proposed measure and any connected papers, to 
tlie Secretary, who will forthwith cause the bill, the statement of 
objects and reasons and the connected papers to be printed and com- 
municated to each of the Members, and will also cause the bill and the 
statement of objects and reasons to be published intheNoit Saint 
Oeorge Gazette in English and in «iich Vernacular languages as the 
Governor may direct. 

33. The Governor may, at his discretion, direct the Secretary to 
publisli any bill, together wirli a statement of the objects of and 
reasons for it, in the 'Foit Saint George Gazette in English and in such 
Vernacular languages as he thinks necessary, although leave to intro- 
duce the Bill has not been applied for under Eule 31 ; and the 
Secretary shall publish it accordingly and slinll send a copy of the bill 
and of the statement of objects and reasons to each of the Members 
When a Bill has be^n published under this rule, it shall not be necessary 
to move undei Rule 31 for leave to introduce it, 

34. At any time aftei leave to introduce a Bill has been granted 
under Rule 32 or after publication has been oi dered under Rule 33, the 
Member in charge of the Bill may introduce it after giving six clear 
days’ notice to the Secretary ; provided that no Bill shall be introduced 
until fifteen clear days from the date of its publication under Rule 32 
or Rule 33, as the case may be. 

When introducing a Bill, the Member in charge of it shall move 
that the Bill be read in Council. The piinciple ot the Bill and its 
general provisions may then be discussed, and, if the motion be carried, 
tlio Secretary shall read the title of the Bill. The Council shall then 
consider the question of referring the Bill to a Select Committee and, 
if the question be decided in the affirmative, the Council shall appoint 
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the Committee and may further direct that its report shall be submitted 
within a specified period. 

85. At any time during the progress of a Bill the Member in 
charge of it may move, for permission to withdraw it, and, if such 
permission is granted, the Bril shall be withdrawir accordingly. The 
Member itr cliarge of a Bdl which has been published under Rule 33, 
brrt which has rrot been rutroduced and read in Council, may withdraw 
the same without further formality than a mere announcement of the 
withdrawal to tire Council . 

VLI Sliest Gont'iiitlees 

36. Select Committees may be appointed by the Council for any 
purpose connected with the business of the Council and may sit and 
submit their reports although the Council is adjourned. 

37. When a Bill has been referred to a Select Committee for 
consideration, it shall be the dut 3 ’ of the Committee to discuss each 
clause of the Bill and to recommend to the Council such amendments 
as seem to it to be advisable. 

38. If the Council has fixed a pet rod within which the Select 
Committee shall sirbmit its report upon a Bill and the Committee is 
unable f 01 any reason to submit its lepoit within that period, the 
Governor may fiom time to time extend the period on the application 
of the ilember in charge of the Bill. 

39. The report of the Select Committee shall be signed by all 
the Membeis of the Committee oi by a majority of them ; but any 
Member of a Select Committee maj' recoid his views in a separate 
minute. 

40. The report of the Select Committee appointed to consider 
a Bill shall contain particulars of the principal amendrnentb proposed 
and of the reasons for such amendments, or it may contain a 
recommendation that the Bill under consideration be abandoned. 

41. The report of the Select Committee, anj’ ininuteB that may 
have been recorded by individual Members of the'Committee and (if the" 
Bill has been amended) the Bill as amended by the Committee shall be 
printed and copies furnished to each Member of the Council, The 
report and minutes (if any) and (if the bill has beeij amended) such 
portion thereof as may have been amended, shall also, unless otherwise 
directed by the Select Committee, be published in the Fott SaiiU Geoige 
Gazette in the languages in rrliich the original Bill \\\ag published 

X 
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42. No business shall be transacted at any sitting of the Select 
Committee unless a majority of Members of the Committee is present. 

43. Tile Member in charge of a Bill shall invariably be 
a Member and, also, the Cliairman of the Select Committee appoint- 
ed to consider that Bill and shall have power to report to 
the Governor the name of any Member of the Select Com- 
mittee who neglects or is unable to attend its sittings and the 
Governor may thereupon appoint, out of the IMembers of the Council, 
an additional member to the Select Committee. 

44. A Select Committee may, for the purpose of obtaining in- 
formation, invite any person to be present at its sittings. 

45. While a Select Committee is sitting to consider a Bill, all com- 
munications relating to Bills which are received by the Secretary shall 
be referred to it. 

VIII. Passing of Bills 

46. When a Bill has been introduced and read in Council under 
rule 34 and the Council has decided that it is not necessary to refer 
it for consideration to a Select Committee, the Council shall not pro- 
ceed to take the Bill into onsideration until the expiration of fifteen 
clear days from the date on which the Bill was read under rule 34. 

In this case it shall not be necessary to make, on the day on 
which the Bill comes on for consideration, a formal motion that the 
Bill be taken into consideration. 

47. When a Bill has been referred to a Select Committee under 
rule 34. it shall not be taken into consideration by the Council unless 
copies of the report of the Select Committee and (if the Bill has been 
amended) of the Bill as amended shall have been sent to the Madras 
address of each of the Members of the Council at least fifteen clear days 
beforehand and, in cases in which the Select Committee has not dispens- 
ed with the publication referred to in rule 41, until the expiration of 
twenty-one clear days from the date of such publication. Subject to 
these conditions, the Member in charge of a Bill, when presenting 
the report of the Select Committee to the Council, may move eitlier 
that the Bill and report be taken into consideration at once or tliat tiie 
consideration of them be postj^oned to a subsequent meeting. 

The discussion upon a motion under tin's rule that a Bill be taken 
into consideration shall not extend to the principle of tlie Bill- 

4^8. Any Member wishing to propose an amendment affecting the 
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substance of a Bill shall send a copy of the proposed amendment to 
the Secretary in accordance with Buie 28 and the Secretary shall enter 
the same in the printed Statement of Bnsinesb preparep under Buie 7; 
but it shall not be necessary to give pievious notice of amendments of 
a purely verbal character or of amendments consequential upon, or 
moved in respect of, amendments which have been carried. 

49. Proposed amendments of Bills shall not be moved until the 
Bill is actually taken into consideration and, when moved, they shall 
be considered in the order of the sections to which they relate. 

Proposed amendments of Bills shall be governed by Eules 25, 26, 
27, 29 and 30 relating to motions. 

50. The President may declare that a proposed amendment of a 
Bill shall be discussed or put to the vote on the ground that it is 
irrelevant or incomplete or that an amendment identical in substance 
with it has been previously disposed of by the Council in considering 
the same Bill. 

51. If no amendments, other than purely verbal amendments 
and (if the Bill has deen referred to a Select Committee) the amend- 
ments proposed by the Select Committee, be made in a Bill by the 
Council on the day upon which it is taken into consideration, the 
Bill may, upon motion made, be passed at once. If, however, 
amendments other than purely verbal amendments or, amendments 
proposed by the Select Committee are made, any Member may object 
to the passing of the Bill at the same meeting ; and such objection 
shall prevail unless the Council, upon motion made, otherwise orders. 

52. If the objection referred to in the last preceding rule pre- 
vails, the motion that the Bill be passed shall be taken into considera- 
tion again at a subsequent meeting and tlie Bill may then be passed 
either with or without further amendment; provided that, at this 
stage, no amendment may be moved without the permission of the 
President. 


IX, Final Stages of Bills 

53. ‘ When a Bill has been passed by the Council, the Secretary 
shall revise and complete the marginal abstracts and the numbering of 
the sections thereof and shall submit it immediately to the Grovernor 
for a declaration under section 39 of the Indian Councils Act, 1861, 
that he assents to, or withholds his assent from, the same. 

54. The assent or dissent of the Governor aliall be Cnfaeed upon 
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the hill and the fact communicated to the Conuci/ at its next meetihg 
by the Secretary. 

55. Wlien an Act has jeceived the absent of the Gove'nior- 
Goneral under section 40 of tlie Indian Uouncils Act, 1861, it bhall bo 
published in the Fort Saint George Gazette, in Englisli and the Verna- 
cular languages of the parts of the Presidency affected by its provi- 
sions, as an Act of the Governor in Council assented to by the 
Governor-General and having the force of law. Such publication shall 
be deemed to be the publication leferred to in section 40 of the Indian 
Councils Act, 1861. 

56. The assent or dissent of the Governor-General or the dissent 

of Her aiajesty to an Act shall be announced by the Governor to the 
Council as soon as conveniently may be and such assent or dissent 
shall be lecorded in the journal of the Council. ' 

57. No Member shall make any motion upon, or otherwise bring 
under the consideration of the Council, the exercise by Her Majesty, 
the ‘Governor-General or the Governor of the prerogative of withhold- 
ing assent to an Act or Bill. 

A'. Rules relating to Petitions 

58. Petitions to the Council must — 

(1) relate to some matter actually under the consideration of 
the Council ; 

(2) be addressed to the “Governor, in Council”; 

(3) be dated and signed hj the pciitionei oi petilioncis ; 

(4) be in respectful and tempeiate language; and 

(5) conclude with a distinct prayer. 

- 59. If a petition is not in confoiinity with the preceding rule, or 
if the Secretary sees reason to doubt the authenticity of any signature 
appended thereto, he shall certify the same on the back of the petition 
and report the fact to the Council- The Council may thereupon reject 
the petition, vdiich shall then be returned to the petitioner or petitioners 
■'vith a statement of the reason for such rejection. 

60. If the petition is in conformity with Buie 58, the Secretary 
shall, if necessary, make an abstract of it and bring the petition under 
consideration by reading iti or the abstract, before the Council, which 
5b?Il deal with the petition in such manner as it may deem proper. 
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XI. AdmUtame bf Strangers 

61. Peisons desirous of iidinisBion into tiieCoiuioil Cliainbei during 
the Bittingfe of Council shall make application to the Secretary who will 
take (he oiders of the President theieon. 

62. Tlio Piesideut may at any time during a sitting of the. 
Council direct that all strangers vrithdiaw'. 

63. If a Bill which peculiarly affects pi ivate interests be under 
the consideration of the Council or of a Select Committee theieof and if 
any person whose interests are so affected apply to the Council or 
Select Committee for permission to be heard, either personally or by 
Counsel, on the subject of the Bill, the Council of Select Committee 
may, upon the motion of any Member direct that the petitioner or his 
Counsel he heard at tlie meeting at rvhich the motion is made or at 
and on some future specified time and day ; and if the petitioner or his 
Counsel is not present at the said meeting or does not appear at and 
on IJie said lime and day. as the ca'-emay be, the pei mission granted 
by the Council oi Select Committee shall be held to have lapsed. 

64. Except as pro^ided in Rules 44 and 63, no stranger shall be 
permitted to address the Council or any Select Committee. 

65. Any Member may move that the hearing of any person who 
has been permitted under Rule 63 to address the Council or a Select 
Committee shall cease if such person is irrelevant or unduly prolix, or 
for any other sufficient reason. 

XII. Duties of the Secretary 

66. The Secietary shall be bomiil to peifoun the following duties 
in addition to tljOse specified in the pipceding lules : — 

(1) to take chaige of the recoids of the Council ; 

(2) to keep the prescribed books ; 

(3) to attend all meetings and to take minutes of the proceedings j 

(4) to superintend the printing of all papers ordered to be printed ; 

(,5J to note in bills the amendments ordered by the Council and 

to scrutinize all Bills and Acts in view to preventing typographical 

eirors ; ' " ' ^ 

-• _ '"*1 

(6) to prepare and revise themaiginal abstract of Bills and Acts 

and the headings and airangeinent of the chapters and the numberi 
ing of the sections thereof ; . ~ 

(7) tooittend the sitting of Select Committees and to draw up 

the reports of Select.Couimittees when required so to do. ; • -* 
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(8) to carry on coircBpondence under the orders of the Council ; 

(9) to help, when lequired to do so, in the framing of Bills; 

(10) to geneially assist the Council. 

Xlll. Boohs and Becords 

67. A journal shall be kept containing a brief abstract of tlie 
proceedings of the Council. This journal shall be submitted as soon 
as possible after each meeting to the President for his confirmation 
and signature. 

68. Besides preparing the above journal the Secretary shall pub- 
lish in the Foit Saint Geoi ge Gazette in English, as soon as may be 
aftei the conclusion of each meeting, an account, which should be as 
full as possible, of the proceedings of the Council. 

69. A legifatei and index of letteis and petitions addiessed to, oi 
despatched under oideis of, the Council shall be maintained. 

XIV General 

70. The Council may, on a motion and at any time, suspend the 
operation of any of the foiegoing rules. 

71. Any Bill lespecting which no motion has been made in 
the Council for the space of two yeais may, by ordei of the Piesident, 
be removed fiom the list of business and the fact of such lemoval shall 
be announced by the Piesident to the Council. 

72. A Member in charge of a Bill may entrust it to any other 
Member and the Membei to whom it is so entrusted shall be the 
Member in charge of the Bill for the purposes of these rules, 

73. Any Member may apply to the Secretary for any papers, 
leturns of information connected wdth the business before the Council 
and the Governor shall determine whether such papers, return or 
information can be furnished. 

[Similar rules have been framed for the other Piovincial Legislative 
Councils, and they follow the main lines which have been laid down for 
the Imperial Legislative Council, subject to the statutory limitations 
imposed by the Indian Councils Acts. The stages in the process of Law- 
making and the methods of enactment in the Indian Councils aro not 
exactly the same as that which obtains in tbo British Parliament, but the 
principles are the sUme An interesting comparison was made between the 
two in thiB respect in a speech delivered by Bir John Muir-Maokonzi6 in 
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June 1910 on a motion for the revieion of the Buies of Husinees of the 
Bombay Legislative Council on tho expansion of that Connoil under 
the Indian Councils Act, 1909 : — 

" The existing rules for the conduct of tho business of this Council 
vfeto last amended in 189G. The passing of the Indian Councils Act 1909, 
has necessitated some minor alterations in the rules, and Government 
think that this opportunity should he taken also to remedy certain defects 
which have been found to exist in those of the rules, which refer to the 
conduct of legislation. The present rules on this subject are obscure and 
unsatisfactory in many ways, especially in respect of the character of 
amendments and the stages at which they may bo moved. This uncer- 
tainty is a constant source of trouble and the rules ought to be com- 
pletely recast. Tho following is a succinct account of the procedure in 
respect oi Bills in the House of Commons : — 

1 Leave to intoduce ; — ’How obsolete, save in the case of important 
Government measures. 2 First reading; — Now mere matter of form — 
No amendment or debate. S Second Beading; — ^Debate on principles, oi 
Bill — Discussion of details and amendments of clauses not allowed — The 
passing of a second reading settles the principles of a Bill. 4. Kefetence to 
Oommittee of the whole (House) or one of the recently created Standing 
Committees, which is a substitute for tho Oommittee of the whole. At 
this stage the Bill is considered in detail, clause by clausci amendments 
of clause are made, and new clause may bo added. 5 Report stage : — 
Bills reported from the Committee of the whole with amendments, or from 
a Standing Committee with or without amendment, come before the 
House for review of the work done in Oommittee-'A Bill is not 
considered clause by clause, but amendments may be made and 
clauses added. 6 Third Reading ; — Verbal Amendments only pernlitted — 
It will be apparent that our procedure js very different from that of the 
House of Commons. Against six or possibly seven stages, we have 
five:— (1) Introduction. — In most cases effected by publication. (2) 
First Reading.— Not a formality as m the House of Commons. (3) 
Reference to Select Committee. (4.) Second Reading. (5) Third Read- 
ing — Our rules seem to have been framed on the supposition that our 
stages correspond to those in the House of Commons of the same value. 
Thus our Second Reading settles the principles of a Bill, because that is 
done by a Second Reading in the House of Commons. This is of course 
a complete mistake. Our First Reading corresponds with the Second 
Reading of tho House of Oommonsj our Second Reading with the Report 
stage and the Third Readings alone arc the same. Hence tho First 
Biadmg should decide the pnnoiplos of tho Bill, upon which no debate 
should afterwards be permit tod. At the Second Reading amendments 
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must bo limited to alterations o£ clarises which do not aSoot tho princi- 
ples of a Bill ; and at the Third Heading verbal amendments only- 
should be allowed as at present. We propose then that tho cristing 
rules dealing with legislation should be revised on these lines 


(iv) EXTRACTS EROM LECISLATIYE STANDING 

ORDERS 

A. — PROCEDTIR'E WITH REGARD TO BILLS BEFORE 
THEIR INTRODUCTION INTO THE VICEROY'S COUNCIL 

L— No. 9, Dated, India Office, London, tho 31st' March 1874, 

From— Her Majesty’s Secretary of State for India. 

To— His Excellency tho Bight Honorable the Viceroy and Governor- 
General of India in Council. 

My attention has been drawn to the groat number and importanoo of 
the measures recently passed by tho Council of tho Governor-General for 
making Laws and Regulations, which have boon brought for tho first 
time to tho official knowledge of tho Secretary of State for India through 
enactments sent hither for Her Majesty’s approval or disallowance, 
under section 21 of tho Indian Councils Act. Tho Govornmont of India 
appears to have taken upon itself tho entire responsibility for no.arly 
the whole of these measures throughout thoir course. Tho pohey 
ombodied in them was no doubt maturely conaidetod in the first instance 
by the Governor-General in his executive capacity and in Bxcoutivo 
Council when this policy was determined upon. Bills to give effect to it 
were drafted in your Legislative Department, and were subsoguently 
introduced into tho Legislatlv^’Oouncil by fho Law Jlombcr or by some 
other Member of Council, or by some goatlcman who acted as tho organ 
of the Government. In thoir passage through tho legislature they .appeir 
to have remained in charge of some representative of tho Governor-General 
in Council up to the time of their final enactment. There is no question 
that, if measures of equally gre.it moment to tho fortunes .and interests 
of tho Indian Empire had been adopted by the Governor-General, not in 
the Council for making Laws and Regulations, but in Executive Council, 
they would have been reported to me in full detail at a much earlior*tago 
and I see no sufficient reason why the oircmnstance, often quite 
accidental, that Your Excellency’s orders take a legislative form 
should deprive me of all official information concerning them 
until a period at which it becomes peculiarly diffioult to deal 
with them. Among many inconvenionoes wliioh attend the presotit 
course of proceeding, it may bo pointed out that, if the Sooretiry of SSsto 
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advises Her Majesty to disallow an. enactment" under section 21 -of- tlio 
Indian Councils Act, lie may be annulling, on tbe score of a single objoo- 
tionable provision, the results of much conscientious labour on the part 
of the Legislature, and of much teohnical skill bestowed by the LsgiB> 
lativo Department ; and, further, that unless a measure is reserved under 
section 20 of the above Act for Her Majesty’s pleasure (a course which 
appears to bo very rarely followed) its disallowance may Cause great 
difiSculty and confusion by rendering useless course of administrative 
actions which have bean entered upon on the footing of the law. It adds 
to the force of those observations that of lata there has been a consider- 
able increase in the number of petitions and representations addressed to 
the Secretary of State by natives of India and others on the subject of 
intended legislative measures, concerning which his information is at 
least imperfect. 

2. The present practice appears to be a departure from older prece- 
dents. I observe that as recently as 1868, despatches were ad- 
dressed by tbe then Government of India to Sir Stafford Northcote 
(Home Department, Legislative, 30th June 1668 ; Home Department, 
Public, 6th November 1868, in which full information was given to him 
respecting important legislation which ivas at that time contemplated, 
and in which his opinion on its policy was invited. I consider that a 
return to this method of proceeding would be attended with advantage, 
and I request therefore that Your Excellency in Council will observe in 
future the following rules with reference to all intended legislative 
measures which ate at tbe same time of importance and are not urgent. 

3. Whenever the Governor -General in (Executive) Council has 
affirmed the policy and e.xpedieiicy of a particular measure, and has 
decided on submitting it to the Council for making Laws and Regula- 
tions, I desire that a despatch may bo addressed to me stating at length 
the reasons which are thought to justify the step intended to be taken, 
and the mode in which the intention is to be carried out. This despatch 
must be accompanied by a copy of the Bill drafted in your Legislative 
Department, or should be followed by such copy with as brief delay ag 
possible. I do not propose to reply at once in all oases to thig com- 
munication, but I request that Your Excellency will mention in it the 
date at which it is intended that the Bill referred to shall bo submitted 
to the Legislative Council, and that this date may he so fixed as to afford 
me suffioiont time to addiess to you on the contemplated measure such 
observations as I may deem proper, if I should desire to observe upon it, 

4. I have excepted from the above directions measures of slight 
importance (of which I am aware that a considerable number pass the 
Legislative Council annually), and measures urgently requiring speedy, 
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enactment. I leave Your Excellency to judge of the degree of importance 
which will bring a given case within the rule I have laid down, and of 
the degree of urgenoy which will withdraw another case from it. In the 
event, however, of your omitting to give mo previous information of an 
intended enactment on the ground that it is urgently required, I request 
you to communicate to me subsequently the grounds of the opinion on 
which you have acted . 

6. It is, of course, conceivable that a Bill of which I have approv- 
ed, or which has been modified in conformity with my desire, may be 
materially changed during its passage through the Legislative Counoil. 
It appears to me that, as a fact, that body early alters Government 
measures on points of principle ; but if the case to which I am referring 
should happen, I do not apprehend that your Excellency would have 
any practical difficulty in delaying the progress of the bill until I have 
a fresh opportunity of expressing my opinion. 

6. In making these observations I have not failed to boar in mind 
the correspondence which took place in 1870 between my predecessor 
and the Government of Lord lilayo respecting the powers of the Council 
for making laws and regulations, hut it does not appear to one that 
the questions discussed in that correspondence are raised by the rules 
which I have requested your Excellency to observe^ 

7. It is my intention to send a copy of this despatch (omitting the 

last two paragraphs) to the Governors in Council of Madras and 
Bombay for their guidance in matters of legislation, and I request you 
to transmit a copy (with the like omission) to the Lieutenant Govern- 
or of Bengal, to whoso legislative measures I wish my directions 
mutatis mutandis, to apply. ' 

n. — No. 45, Dated Fort William, the 28th July 1874. 

Prom — The Government of India in the Home Department. 

To — Her Majesty’s Secretary of State for India. 

We have the honour to acknowledge the receipt of your Lordship s 
despatch Legislative) No, 9 of the 31st March 1874. 

2, III that despatch the following rules are proscribed for the gui- 
dance of the Government of India, the Governments of Madras and 
Bomhaj’, and the Lieutenant-Governor of Bengal in matters of legisla- 
tion ; — 

(1) Whenever the Government, in its oxocutivo capacity, has 
decided to submit a measure of impoit.ance, which is not urgent, to the 
Council for making laws and regulations , a despatch is to be addressed 
to tbo Secretary of State, stating at length the reasons for the measuto 
and the manner in which its objects are to be carried out. The despatch 
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is to be accoinpatiiod, of followed soon after, by a draft of the bill pro- 
posed to bo introduced. 

(2) When this course is not followed, because a measure of import- 
ance is urgently required, the grounds of the opinion on which the 
Government has acted are to be subsequently communicated. 

3. In communicating the motive for these rules and instruction, 
the despatch alludes to the great number and importance of the measures 
recently passed by the Council of the Governor-General for making laws 
and regulations which have bean brought for the first time to the official 
knowledge of the Secretary of State through enactments sent home under 
section 21 of the Indian Councils Act. And your Lordship observes that 
our present practice in regard to communications with the Secretary of 
State upon important legislative measures appears to have departed from 
older precedents. It is added that there has been a considerable increase 
in the number of petitions and representations addressed to the Secretary 
of State by Natives of India aud others on the subject of intended 
legislative measure, concerning which his information was at best 
imperfect. 

4. We have no record of the petitions and representations on the 
subject of intended -legislative measures to which your Lordship refers, 
and we know only one instance of a representation recently made to 
your Lordship regarding measures under our consideration. In fact, 
during the last two years, few measures of importance have been 
introduced into tho Legislative Council of tbo Governor-General ; and 
official consultations have passed between the Secretary of State and 
tho Government of India in respect to several measures, either introduced 
or under consideration, during that period. We are not aware that there 
has been any deviation from former practice in this respect, and we can 
certainly affirm that none has been intended. 

5. Your Lordship’s despatch explains that tho degree of importance 
which will necessitate reference of a measure to the Secretary of State 
before its introduction to one Legislative Council is left to be determined 
by our judgment. We see no difficulty in giving eflect to your Lordship’s 
wishes as thus understood. We assume that they do not contemplate 
the examination and criticism of tho drafts of hills on points of form or 
detail, and that only their general object and scope would form the sub- 
ject of correspondence. We believe that wo could place before your Lordship 
sufficient reasons to show that any further discussion of bills pjevious 
to their introduction would be likely to cause serious inconvenience. But 
from the tenor of your Lordship’s despatch we do not infer that any 
argument upon this point is required from us. 
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6. We observe, however, that your Lordship sees no sufficient reason 
why the circumstance that our orders take a legislative form should de- 
prive the Secretary of State of all official infoimation concerning them, 
until a period at which it becomes peculiarly difficult to deal with them 
There is, of course, a distinction which has been observed from the 
earliest constitution of our Indian Governments, between measures that 
are put in force by the executive and those that are committed to legis- 
lation. It may be true that this distinction makes no diSerence in the 
oVpediency of taking the opinion of the Secretary of State in Council upon 
any important legislative measure before its policy has been affirmed by 
the Executive Government On the other hand when that policy has 
been settled and announced, and when the measure founded upon it is 
under consideration by the Oouncil of the Governor-General, which, 
when assembled for the purpose of making laws, includes additional mem- 
bers, and deliberates in public, wc appichend that the question of subse- 
quent reference to the Secretary of State then t.ikes a different aspect, 

7. If any important alteration on a point of principle in a bill of 
which the Secretary of State has approved, or which has been modified 
in coiiloiniity with his desire, should bo made during its passage 
through the Legislative Council your Lordship apprehends that there 
will be no practical difficulty in delaying the progress of the bill until 
the Secretary of State has had a sufficient opportunity of expressing a 
further opinion, 

8. Alterations of great importance, proposed or made during the 
passage of a bill through the Legislative Council, would be con- 
sidered by the Government in its executive capacity. Such alter- 
ations may be equivalent to measures which, if they had been 
affirmed before the introduction of a bill, it would have been proper 
111 our judgment to communicate to the Secretary of State. In 
that case and in the absence of any practical difficulty as to delaying 
the progress of the bill, wc should refer these alterations to the Secretary 
of State, we do not gather that j'our Loidship requests us to frame any 
rule for the purpose of regulating the manner in which rare cases ofthis 
kind should be dealt with lu the Legislative Council. In ordei , however, 
to guard against risk of misapprehension upon a matter which might 
materially affect the position of the Legislative Council, wo desire to add 
the expression of our opinion that such a rule would be open to objec- 
tions which we have not considered necessai y on the present occasion to 
discuss ; while the application of your Lordship’s directions to any wider 
class of cases than that to which we have alluded would be likely to give 
^ise to difficulties. We shall be prepared to state our reasons at length if 
your Lordship should entertain auj’ doubt upon this part of the subject* 
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9. Wo foresee coilsiderable impediments to the application of the 
rules prescribed by 5 *our Lordship’s despatch to the legislative business 
bf the pfesidencies of Madras and Bombay and of the Lieutenant-Gover- 
norship of Bengal. 

10. By the Indian Councils Act, 18G1, the Governor-General has 
certain defined powers with regard to the legislation of the two presi- 
dencies and the Lieutenant-Governorship Under the 43rd section, no 
billwhich affects certain subjects specified inthe section (in fact, no bill 
of real importance) can te taken into consideration except with the 
Governor-General’s previous sanction ; and under the 40th section, 
Acts when passed are to be transmitted to him, and upon his assent 
they become valid, subject to subsequent disallowance by the Crown. 

11. While the law remains as it is, we cannot avoid the conclusion 
that' these rules will invest the Home Government and the 
Government of India with a concurrent authority that might be exercised 
simultaneouslj- in different directions upon these matters. The Gover- 
nor-General will not bo relieved from the responsibility which devolves 
upon him by law of giving or withholding his sanction to _the 
introduction of certain classes of bills, or from giving or with- 
holding his assent to all Acts. On the other hand, the rules now 
under discussion have been framed with the object of enabling the 
Secretary of State to express an opinion upon the propriety of introducing 
certain bills into the Local Councils and upon important alterations 
made during their progress. It is obvious that, if the opinion expressed 
by the Secretary of State to the Local Government should in any case 
differ from that of the Governor-General, the position of the Governor- 
General would he embarrassing. We consider that such concurrent, and 
possibly conflicting, action might complicate proceedings, and that the 
application of the rules to the business of the Local Councils would 
eventually bo found to require an alteration to be made in the law. 

12. We have also to observe that, by the Legislative Despatch No. 
35 of December 1st, 1862 all bills which contain penal clauses are 
ordered to be submitted for the previous sanction of the Government of 
India to those clauses before being introduced into the local legislatures. 
For reasons similar to those which have been given above in respect to 
the Goyornor-CTonor.il’s previous sanction required by statute, we should 
exercise the executive power .henccfor\yard with much hesitation if 
the Local Governments wore simultaneously consulting the Secretary 
of .State .upon the Bill containing the penal clauses. But we think 
that the free exercise of this power is very useful in controlling 
the unnecessary _ multiplication of petty penal enactments and in 
preserving a. general -equality of punishments prescribed in differeq* 
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provinces for similar classes of ofionces. It has heen often used with 
advantage, and we recommend that it be continued in our hands. 

13. Moreover, it is in our judgment inexpedient, upon general 
grounds, to place restrictions upon the direct power to control and guide 
the proceedings of the local Legislatures, which the present law and 
practice entrust to the Governor-General, or to the Government of India. 
We are opposed for many reasons to anything which would bring about 
such a change. Bills introduced into and Acts passed by, the loc.iI 
legislatures require careful consideration as to their bearing towards 
the laws that have been passed by the Legislative Council of India ; 
they often impose Local and Municipal taxes which are intimately 
connected with imperial taxation and imperial finance, for which wo arc 
primarily responsible ; and they fiequontly deal with matters of consi- 
derable importance to the supreme Executive Government. For these 
considerations it appears to us that tho Governor-General and the 
Government of India should bo left to discharge the duties which have 
been imposed upon them by tho Indian Councils Act and by oxisting 
administrative regulations. And we tboreforo trust that your Lordship 
will agree w’ith us that the rules respecting the communication of bills 
to the Soorofcary of State cannot bo applied without ombarrassinent to 
the legislative measures of tho Local Govoruments. 

14. In conclusion, we enclose a list of the business now before tho 
council of the Governor-General for the purpose of maldng laws and 
regulations, together with a minute written by tho Hon'blo Jlr. Hob- 
house, w’hioh will aSord a full explanation of tho several measures 
included in the list. 

in. — No. 33 (Legislative), Dated India Office, London, the 15th 
Octobei 1874. 

From — Her Majobty’s Secretary of St.ito for India. 

To — The Government of'lndia. 

I have received and considered in Council Your Excelloncy’sdespatch 
Home Department, Public, of July 28th, No. 45 of 1874. 

2. In my despatch of Slst March 1874, to which you reply, I 
requested Your Execllenoy to furnish mo (sa\c in cates of urgenejj 
with full aud timely information concerning the policy of all important 
measures which, it was your intention to submit to your council for 
making laws and regulations. Your Excellency now intimates that you 

see no difficulty in complying with this request, and you further state 
that, where alterations of great importance have been made in a bill dur 
ing its passage through the Ijegislatit c Council, you will, m the 
absence of any practical difficulty' as to delaying the progress of the 
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measure, communicate such alterations to the Secretary of State. But 
in regard to this last point you do not think it expedient that there 
should bo any fixed rule for the purpose of regulating the manner in 
Tvhich cases of the kind should be dealt with in the Legislative Oouncil, 
You have rightly gathered from my language that I do not consider such 
a rule necessary or desirable. 

3. Your Excellency, however, foresees considerable impediments 
to the application of the rules prescribed in my despatch to the legisla- 
tive business of the presidonoiea of Madras and Bombay, and of the 
Lieutenant-Governorship of Bengal. You observe that, by the 43rd 
section of the Indian Councils Act, 1861 no bill which affects certain 
subjects specified in the section can be taken into consideration 
without the previous sanction of the Govern or- General, whose 
assent to an enactment of a Local legislature is also rendered ne- 
cessary by the 40th section of the same statute You apprehend 
that the control over local legislation thus reserved by law to the 
Governor-General may be interfered with or weakened if the Local 
Governments are instructed to supply the Secretary of State with the 
same information respecting their bills which I have requested you to 
furnish concerning legislative measures which Your Excellency’s Govern- 
ment may have in contemplation, I am unable to perceive that any evil can 
arise from my being kept informed respecting all intended Indian Legis- 
lation. My possession of that information will not diminish the power 
now vested in Your Excellency by law of rejecting, either before 
or after its enactment, any legislative proposal of the Subordinate 
Governments. The circumstance that in any given case a discre- 
tion has been given to the Governor-General by statute will at all times 
have due weight attached to it by the Secretary of State when the ques- 
tion of commenting on a particular measure is under consideration. 
At the same time, to obviate all chance of concurrent or conflicting 
action, I will always state to Your Excellency’s Government, and not 
to that of Madras or Bombay, any objections I may think it right to 
make to their legislative proposals. 

4. The object of the instructions which I have given to Your 
Excellency on this subject is not to fetter the discretion which the law 
has vested in the various legislative authorities of India, nor in any case 
to renounce, on behalf of the crown, tho'power of disallowance which be- 
longs to it. I therefore think it desirable to add that the mere fact of 
my not having replied to a despatch explaining to mo the policy 
of any intended legislation is not to be regarded as necessarily implying 
on the part of Her Majesty a final approval of such legislation, Con- 
pideratioDS may arise in partioulat cases which may make it expedient 
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to defer the expression of my opinion until the period at -which the 
measure is sent to England for the assent or disallowance of the Crown. 

IV. — No. 72, Dated Port William, the 24th December 1874 . 

Prom — The Government of India in the Home Department. 

To — Her Majesty’s Secretary of State for India. 

We have the honour to acknowledge Your Lordship’s despatch 
(Legisl.itive), No. 33, dated I5th October last. 

2. With respect to oommuiiication with the Secretary of State in 
Council after a measure has once been publicly launched, and while it is 
in the hands of the Legislative Council, we understand Your Lordship to 
make full allowance for the practical difficulties which we pointed out in 
our despatch of the 28th July. Subject to such difficulties, wo shall 
bear carefully in mind Your Lordship’s wish to receive intelligence of 
any alterations of great importance that may be made in a bill in such 
time as will enable the Secretary of State in Council to express an opinion 
before the measure has passed into law 

3. With regard to the receipt of answers to the communications 
which will be made to Your Lordship upon proposed legislation, we still 
feel some difficulty. We do not mean to suggest that the Secretary of 
State should, by the expression of his opinion upon any measure before 
its introduction, forestall or prejudice the exorcise of his impoitant func- 
tion of advising the Grown when the measure has reached its maturity ; 
but the object of the instructions now under consideration is to afford 
time for intervention in case the Secretaiy of State in Council thinks fit 
to intervene, and that time must vary according to the pressure 
of business in the India Office, and according to the difficulty presented 
by the measures themselves. We should be rather at loss to judge of 
the time required for the contemplated purpose in each particular case , 
and we need hardly say that when a measuro is once determined on, and 
a bill drawn to carry it into effect, it is desirable to proceed with it so 
as to give room for the smallest amount of inconvenianoe resulting from 
the frequent changes in Indian official life. We would suggest to Your 
Lordship that the difficulty we are now speaking of would be reduced to 
a minimum if, instead of a date being fixed by us with respect to each 
measuie, it were understood that whenovei no reply is received to a com- 
munication within two months aftei it has been despatched, or whenever 
the reply is a simple acknowledgment of receipt, we shall take it as an 
intimation that the Secretary of State in Council wishes to reserve the 
expression of his opinion until the measure comes up in a natural state 
for the pleasure of the Grown. Wo say only two months, because 
if more time should be required for consideration, we coqld be 
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so informed either by a despatch or by telegraph, and wa should hold 
our hands accordingly. Such an understanding would be in accordance 
with the principles expressed in Sir 0. Wood's despatch No. 58, dated 
31st December 1863. 

4. Your Lordship has assured us generally than the instructions 
which have been given with regard to legislation are not intended to fetter 
the disoretion which the law has vested in the various'legislative authori- 
ties of India, and in particular that their application to legislation in 
the local Legislative Councils “ will not' dimmish the po\ver now vested 
in the Governor-General by 1 iw of rejecting, either before or after its 
enactment, any legislative proposal of the subordinate Governments.’ 

These observations, coupled with the arrangement mentioned at the 
end of the 3rd paragraph of the despatch under reply, appear to us to 
obviate the difficulties which we apprehended from the application of 
the distinctions to the legislative business of the Local Governments. 

We presnme that Your Lordship intends that, not only any objections 
which may he made by the Secretary oi State in Conneii to measures 
proposed, Ibut, also any concurrence which may be expressed to jtheir 
introduction, will be stated through this Government and not to the Local 
Governments directly. 

B.—peoceduee with eegaed to biles bepoee theib 

INTEODUCTION INTO THE MADEAS PKOVINCIAL LEGISLATIVE 

COUNCIL 

1. All bills relating to the matters specified ;ia ' section 43 of the 
Indian Councils .Act, 1861, should be submitted for the sanction of the 
Governor-General before they are taken into consideration in the Legisla- 
tive Council or forwarded for report to the Secretary of State. 

[Government of India, Home, dated 7th July 1075, No. 1130, 
recorded in G. O., dated 15th September 1875, No. 48, Legislative, and 
despatch from Secretary of State to Government of India, No. 50, dated 
7th October 1875, in G. O., dated 11th January 1876, No. 4, Legislative]. 

2. The same rule applies under the instructions of the Secretary 
of State of the Ist December 1862 to all bills containing penal clauses. 

Extracts from Secretary of State’s despatch to the Government of 
India, No. 35, dated 1st December 1862, recorded in G. 0., dated 22nd 
January 1863, No. 92, Judicial. 

“2. Cases no doubt will occasionally occur where special legislation 
by the Local Governments for oSences not included in the Penal Code 
will be required. In these cases the general rule should be to place 
such cases under penalties already assigned in tbe code to acts of a 
similar character. This mode of legislation, though an addition to, 
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cannot be deemed an alteration of, the Penal Code. But if any devia- 
tion is considered necessary, then the law requires that your previous 
sanction should be obtained. 

“8. It was the intention of Her Majesty’s Government that, ovccpt 
in local and peculiar circumstances, the code should contain the whole 
body of penal legislation, and that all additions or modifications suggos- 
ted by experience should, from time to time, he incorporated in it. And 
the duty of maintaining this uniformity, of course, devolves upon Your 
Excellency in Council. 

“4. As a general rule for the guidance of the local Councils it 
would probably be expedient, and this appears also to bo your own view, 
that all bills containing penal clauses should be submitted for your 
previous sanction." 

(See also Government of India, Home, dated 7th .July 187S, 
No. 1130, in G. 0., dated 15th September 1875, No, 48, Legislativo, 
and Despatch from Secretary of State to Government of India, No, 50, 
dated 7th October 1875, in G. 0., No, 4, dated 11th January 1876, 
Legislative). 

3. Funds have been created by various laws and orders, the appro- 
priation of which IS restricted to defined purposes. It is often found 
inconvenient that the action and discretion of the executive authority 
should be thus hampered and confined : moreover, such funds aro apt to 
be forgotten and sometimes misused. The Governor-General in Council 
has, therefore, been pleased to decide that in future no provision should 
be made in an}’ bill bo be introduced into any Legislative Council in 
India for the creation of such a fund until the expediency of the measure 
has been specially considered in the Financial Department of the Govern- 
ment of India. As a rule, objections are felt to tbe creation of such 
funds, and especially to their creation by an act of the legislature 
unless in any case, as in that of the University Pee Fund, tbe assets 
and liabilities axe altogether separate and distinct from the general 
assets and liabilities of tbe State. 

(Government of India, Financial Resolution, dated 19th June 1877, 
No. 1275 in G. 0 , Financial, dated 5tb July 1877, No. 1843). 

» 4. Section 67 of the Indian Penal Code as amended by Act YIII of 

1882, provides that if an offence is punishable with fine only, the im- 
prisonment which the Court imposes in default of payment of the fine 
shall be simple. The word “ oSence" in that sootion has by section 21 
of Act X of 1886 been so defined as to denote a thing punishable under .a 
local or special law as well as under the code ; and an enactment of the 
local legislature prescribing rigorous imprisonment, or imprisonment, 
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rigorous or simple, at tbo discretion of the Magistrate in default of pay- 
ment of fine, where the ofience is punishable with fine only, would now 
be open to objection under section 42 of 24 and 25 Viet., Cap. 67, as 
being in conflict with a law passed by the Governor-General in Council 
after tho passing of that statute. 

{GoA’ernment of India, Legislative, dated 31st May 1886, No. 1076, in 
G. 0., Legislative, dated 17th June 1886, No. 120.) 

5. Tho legislative Department is not in respect of Government 
measures an originating or initiating department, and its proper function 
in respect of such measures is to clothe with a technical shape projects 
of law of which the policy has been affirmed olsowhero, Accordingly 
all legislative jAroposals emanating from Local Governments and Adminis- 
trations should be addressed, not to the Legislative Department, but to 
the proper Executive Department of tho Government of India '^heu 
once a measure has been referred to tbe Legislative Departmont that 
department corresponds dircctl 3 ' with the Local Governments and 
Administrations, and all correspondence with Her blajcsty’s Govern- 
ment relating to bills and Acts of the Imperial and Local Councils is 
conducted in tho Legislative Department. 

(Government of India, Home, dated 12th July 1874, No. 2301, in G, 
O., Judicial, dated 24th July 1873, No. 1162). 

6. ' Bills brought before the Legislative Council will be translated 
into the vernaculars and circulated Avith the District as Avell as the Fort 
St, George Gazettes. 

(G. 0., dated I6th February 1883, No. 39, Legislative). 

7. Bills emanating from non-official members of the Council should 
after introduction be dealt Avith iu the same Avay as measures brought 
forward by Government. 

(Govarnmout of India, Legislative, No. 1430, dated 14th August 1888, 
in G. 0., dated 4th September 1888, No. 70, Legislative.) 

8. Whenever the Government in its executive capacity has deoidod 
to submit a measure of importance, Avhich is not urgent, to the Council 
for making Iuavs and regulations, a despatch is to be addressed to the 
Secretary of State, stating at length the reasons for the measure and the 
manner m which its objects are to be carried out. The despatch is to be 
accompanied or folloAved soon after by a draft of the bill proposed to be 
introduced. 

When this course is not followed, because a measure of importance 
s urgently required, the groimds of the opinion on which the Govern- 
ment hits Ected aro to be subsequently comiiiunica,ted.* 

(Secretary of State’s Despatch, No. 9, dated 81st March 1874, ik 
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G. O., dated 22nd July 1874, No. 28, Legislative and G. O., dated IGtli 
January 1875, No. 3, Legislative.) 

9. The bill should not be proceeded wth in the Legislative Coun- 
cil until a communication has been received from the Government of 
India in the Legislative Department to the effect either that the Secre- 
tary of State has no objection to the proposed bill, or that no reply 
has been received from the Secretary of State within two months from 
the date of the report. 

(Government of India, Home, No. 1130, dated 7th July 1875, in 
G. 0., dated 15th September 1875, No. 48, Legislative.) 

10. Any objections which may be made by the Secretary of State 
in Council to legislative measures proposed by Local Governments, as 
well as any concurrence which may be expressed therewith, are, as a 
rule, conveyed through the Government of India. 

(Government of India Despatch to Secretary of State, dated 24th 
December 1874, No. 72, in Legislative G. O., dated 16th January 1875, 
No. 3, Secretary of State’s Despatch to Government of India, dated 11th 
February 1875, No. 8, in Legislative G. 0., dated 1st May 1875, No. 29,) 

11. The report of a bill or amendment to the Secretary of State 
and the receipt of no opinion adverse to it from him is not to be consi- 
dered as necessarily implying on the part of Her Majesty a final approval 
of such legislation ; considerations may arise in particular cases which 
may make it expedient to defer the expression of the Secretary of State’s 
opinion until the period at which the measure is sent to England for the 
assent or disallowance of the Grown. 

(Government of India, Home, dated 7th July 1875, No. 1130, in 
G. 0.5 dated 15th September 1875, No. 48, Legislative.) 

12. Copies of bills pending before the Legislative Council should be 
transmitted to the Secretary of State, in all their stages, with connected 
papers. 

(Secretary of State’s Despatch, No. O, dated 11th May 1882, in 
G. O., dated 22nd June 1882, No. 39, Legislative.) 

13. When a bill which has been approved by the Secretary of State 
is materially changed during its passage through the Legislative Coun- 
cil, the progress of the bill should be delayed as provided in para. 5 of 
the despatch from the Secretary of State dated 31st March 1874, No. 9, 
in G. O., dated 12th July 1874. No. 28, until the Secretary of State 
has a fresh opportunity of expressing his opinion. 

14. The decision as to whether any measure has or has not under- 
gone such material change during its passage through the Council as to 
bring it within the preceding rule, rests with the Local Government and 
in the despatch forwarding d!ti tpmended bill to the Secretary of State 
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in dccordancc with para. 2 of the Government of India Despatch to the 
Secretary of State dated 24th December 1874, No. 72, inG. O., dated 16th 
January 1875, No. 3, it should mention what the decision is, and 
whether it is intended to proceed with the bill at once or to delay the 
progress of the measure until the receipt of a communication from 
the Secretary of State or the Government of India as the case may be. 

(Government of India, Legislative, dated 14th August 1888, No. 1430, 
in G. 0., dated 4tli September 1888, No. 70, Legislative.) 

15. When a letter is despatched to the Secretary ,of State relating 
either to a bill or an amendment, copies of the letter, with enclosures, 
should be sent to the Government of India in the Legislative Department 
for information. 

(Government of India, Home, dated 7th July 1875, No. 1130, in G. 0., 
dated 15th September 1875, No. 48, Legislative.) 

16. The Government of India in the Legislative Department is to 
he supplied with 27 copies 

(1) of every bill and accompaniments referred to in the foregoing 
paragraph including the covering letter ; 

(2) of every bill, with annoxure, which is despatched to the proper 
Executive Department of the Government of India for the previous sanc- 
tion of the Governor-General under section 43 of the Indian Councils Act, 
er of the Government of India under the instructions of the Secretary of 
State of the 1st December 1862 ; 

No. of 
Copies. 

Bill as introduced ... ... 27 

Annexure 27 

Reports of Select Committees 27 

Amended bills 27 

Paper (printed) 1 27 

relating to Bills J each 

Bill as passed ... ... ... 27 

Abstract of proceedings of 
Legislative Council connec- 
ted with each stage of the 
measures ...each 27 

(Government of India, Legislative, dated 14th July 1879, No. 751, in 
G.O., dated 1st August 1879, No. 97, Legislative, as modified by Govern- 
ment of India, Legislative, dated 14th May 1889, No. 1020, G.O., dated 
27th May 1889, No. 14, Legislative.) 

17. If in any case Abstract Proceedings of the Legislative Council 
arc forwarded with a bill under the foregoing rule, such extracts only of 
the proceedings as refer to the bill should accompany it and not the 
entire proceedings of the day. 


(3) of every bill submitted for 
the assent of the Governor-General 
under section 40 of the Indian 
Councils Act, together with the 
papers specified in the margin. 
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(Government of India, Legislative endorsement, dated 23rd December 
1886, No. 2524, in G.O., dated 10th January 1887, No. I. E., Legislative 
Government of India, Logislativo, dated 25th April 1888, No. 727, in 
G.O., dated 17th May 1888, No. 47, Legislative. Government of India, 
Legislative, dated SOth June 1888, No. 1118, in G-0 , dated 14th July 
1888. No. 57, Legislative.) 

18. When any bill either pending before, or about to be introduced 
into the Legislative Council, is submitted for the consideration of the 
Government of India or for previous sanction, or when any bill is passed 
and is submitted for the assent of His Excellency thcGovernor-General, 
any existing law on which any of the sections are based should be noted 
in the margins of those sections. 

(Government of India. Legislative, dated 19th December 1878, No. 
1584, in G. O., dated 26th December 1878, No. 185). 

19. Two or more bills forwarded for His Excellency the Governor- 
General’s assent should not be sent under one covering letter, but each 
hill is to be forwarded separately, so that it may be dealt with in the 
department to which it appertains, and the disposal of one bill may not 
bo delayed for the consideration of another. 

(Government of India, Homo Department, Official Memorandum, 
Nos. 738-39, dated 6th February 1869, in G. 0., dated 18th February 
1869, No. 68, Legislative.) 

20. It may happen that the Governor-General may find it inexpe- 
dient to sanction an Act having retrospective efiect, and may conse- 
quently have to refuse his assent, therefore Acts should be so framed as 
to enable the assent of His Excellency the Governor -General to be 
procured before the date fixed for their coming into force. 

(Government of India, Legislative, dated 15th January 1883, No. 
113, m G. O., dated SOth January 1883, No. 23, Legislative.) 

21. The Governor-General having once formally disallowed a bill, 
it is impossible for him to revoke that disallowance. The bill has 
ceased to have any validity and cannot be revived except by re-introduo' 
tion as a new bill into the local Legislative Council. 

(Government of India, Home, dated 22nd January 1883, No, 508, in 
G. O., dated 4th February 1883, No. 173, Judicial.) 

22. When Local Governments have occasion to introduce bills 
which may possibly conflict with some Statute or Act of the Governor- 
General in Council which the Local Legislature is precluded from 
aSecting or restrict the jurisdiction of the High Court, it is recommended 
that copies of the bills bo first submitted to His Excellency the Go- 
vernor-General in Council for examination through the Legislative 
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Department. It ib not the desire of the Government of India to press 
this suggestion on Local Governments ; but if any Local Government 
thinks lit to act on it in any case, it will arrange for the examination 
of the draft submitted and for oommunicating at an early date the 
result of its examination. 

(Government of India, Legislative, dated 23rd May 1879, No. 570, in 
G. O., dated 9th Juno 1879, No. 73, Legislative.) 

[Similar Standing orders have been framed from time to time in 
regard to the Legislativ c business in the other Provincial Legislative 
Councils.] , 

(v) EULES FOE THE DISCUSSION OF THE BUDGET 

(a) IN THE UrPERIAr, LEGISLATIVE COUNCIL 

In exercise of tlie powers conferred by section 5 of the Indian 
Councils Act, 1909, the Governor-General in Conneil has, with the 
sanction of the Secretary of State for India in Council, made the 
following rules authorising, at any meeting of the Legislative Council 
of the Governor-General, the discussion of the annual financial state- 
ment of the Governor-General in Council. 

DEFINITIONS 

1 . In these rules — 

(1) “President” moans — 

(а) the Governor- General, or 

(б) the President nominated by the Governor-General in Council 
under section 6 of the Indian Councils Act, 1861, or 

(c) the Vice-President appointed by the Governor-General under 
section 4 of the Indian Councils Act, 1909, or 

(d) the Member appointed to preside under rule 27 ; 

(2) “ Member in charge ” means the Member of the Council of 
the Governor-General to whom is allotted the business of the Depart- 
ment of the Government of India to which the subject under discussion 
belongs, and includes any Member to whom such Member in charge 
may delegate any function assigned to him under these rules ; 

(3) “ Finance Member” means the Member in Charge of the 
Finance Department of the Government of India ; 

(4) “ Secretary ” means the Secretary to the Government of India 
in the Legislative Department, and includes the Deputy SecretaVy and 
every person for the time being exercising the functions of the 
Secretary ; 
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(5) “Financial Statement” means the preliminaiy financial 
estimates of the Governor-General in Conneil for the financial year 
nest following ; and 

(6) “ Budget ” means the Financial Statement as finally settled 
by the Governor-General in Council. 

A.— THE FINANCIAr; STATEMENT 
Ocneral order of discjission 

2. (1) On such day as may be appointed in this behalf by tlie 
Governor-General, the Financial Statement with an explanatory 
memorandum shall be presented to the Council every year by the 
Finance Member, and a printed copy «hall be given to every member. 

(2) No discussion of the Fin.ancial Statement shall be permitted on 
such day. 

3. (1) On such later day as may be appointed in this behalf by 
the Governor-General, the first stage of the discussion of the Financial 
Statement in Council shall commence. 

(2) On this day, after the Finance Member has stated any changes 
in the figures of the Financial Statement which circumstances may 
since have rendered necessary and has made any explanation® of that 
Statement which he may think fit, any Member shall be at liberty to 
move any resolution entered in his name in the list of business relating 
to any alteration in taxation, any new loan or any additional grant to 
Local Governments proposed or mentioned in such statement or ex- 
planatory memorandum, and the Council shall theieupon proceed to 
discuss each such resolution in the manner hereinafter prescribed. 

4. (1) The second stage of the discussion of the Financial 
Statement shall commence as soon as may be after all the resolutions 
which may be moved as aforesaid have been disposed of. 

(2) In this stage each head or group of heads specified in the 
statement contained in the Schedule appended to these rules ns l>ping 
open to discussion, shall be consideied separately according 
to such grouping as the member in charge may determine. 

(3) The consideration of a particular head or group of heads shall 
be introduced by the member in charge with such explanation®, sripple- 
menting the information contained in tiie Financial Statement, as ma) 
appear to him to be necessary. 

(4) Any Member shall then he at liberty to move any rc^olntion 
relating to any question covered by any such head or group of heads 
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wliicli may be entered in liis name in the list of business, and the 
Council shall thereupon proceed to discuss every such resolution in the 
manner hereinafter prescribed. 

S^ibjects evcluded from disotcssimi 

5. No discussion shall be permitted in regard to any of the 
following subjects, namely : — 

(а) any subject removed from the cognisance of the Legislative 
Council of the Governor-General by section 22 of the Indian Councils 
Act, 1861 ; or 

(б) any matter aifeoting the relations of His Majesty's Govern, 
meat or of the Governor-General in Council with any Foreign State 
or any Native State in India ; or 

(c) any matter under adjudication by a Court of Law having ju. 
risdictionin any part of His Majesty’s Dominions. 

ResoltiKorS 

6. No resolution shall be moved which does not comply with the 
following conditions, namely : 

(а) it shall be in the form of a specific recommendation address- 
ed to the Governor-General in Council : 

(б) it shall be clearly and precisely expressed and shall raise a 
definite issue : 

(c) it shall not contain arguments, inferences, ironical expres- 
sions or defamatory statements, nor shall it refer to the conduct or 
character of persons except in their official or public capacity ; 

(d) it shall not challenge the accuracy of the figures of the Finan- 
cial Statement ; and 

(e) it shall be directly relevant to some entry in the Financial 
Statement. 

7. A Member, who wishes to move a resolution, sliall give notice 
in writing to the Secretary at least two clear days before the commence- 
ment of the stage of the discussion to which the resolution relates, 
and shall together with tlie notice submit a copy of the resolution 
which he wishes to move. 

8. Tlie President may disallow any resolution or part of a re- 
solution without giving any reason therefor other than that in his 
opinion it cannot be moved consistently with the public interests or 
that it should be moved in the Legislative Council of a Local 
Government. 

AA 
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9. ( 1 ) No discussion in Council shall be permitted in respect of 
any order of the President under rule 8. 

(2) A resolution that has been disallowed shall not be entered in 
the proceedings of the Council. 

10. Resolutions admitted by the President shall be entered 'in the 
list of business in such order as he may direct, 

Disoussion of Besolutions 

11. (1) After the mover of a resolution has spoken, other Mem 
bers may speak to the motion in such order as the President may direct 
and thereafter the mover may speak once by way of reply. 

(2) No Member other than the mover and the Member in charge 
shall speak more than once to any motion except with the permis- 
sion of the President for the purpose of making an explanation. 

12. No speech, except with the permission of the President, shall 
exceed fifteen minutes in duration. 

Provided that the mover of a resolution, when moving the same, 
and the Member in charge may speak for thirty minutes. 

13. The discussion of a resolution shall be limited to the subject 
of the resolution, and shall not extend to any matter as to which a 
resolution may not be moved . 

14. A Member who has moved a resolution may withdraw the 
same unless some Member desires that it be put to the vote. 

15. When, in the opinion of the President, a r esolution has been 
sufficiently discussed, he may close the discussion by calling upon 
the Mover to reply and the ^lember in charge to submit any final 
observations which he may wish to make: 

Provided that the President raaj' in all cases address the Council 
before putting the question to the vote. 

16. If any resolution involves many points, the President at his 
discretion irray divide it, so that each point may be determined 
separately. 

17. (1) Every question shall be resolved in the affirmative or in the 

negative according to the majority of votes. 

(2) Votes may be taken by voices or by division and shaU be 

taken by division if any member so desires. 

(3) The President shall determine the method of takrng votes by 

division, 

18. (1) The President may assign such time as vdth due regard to 
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the public interests he may consider reasonable for the discussion of 
resolutions or of any particular resolution, 

(2) Every resolution which shall not have been put to the vote 
within the time so assigned shall be considered to have been withdrawn. 

19. Every resolution, if carried, shall have eifect only as a recom- 
mendation to the Governor-Geneial in Council. 

20. When a question has been discussed at a meeting of the 
Council, 01 when a resolution has been disallowed undei lule 8 or with- 
drawn under rule 14, no resolution raising substantially the question 
shall be moved within one year. 

B.— THE BUDGET 

21. (1) On or befoie the 24th day of March in every year the Bud- 
get shall be presented to the Council by the Finance Member, who 
shall describe the changes that have been made in the figures of the 
Financial Statement, and shall explain whj' any resolutions passed in 
Council have not been accepted. 

(2) A printed copy of the Budget shall be given to each member. 

22. (1) The general discussion of the Budget in Council shall take 
place on such latter day as may be appointed by the President for this 
purpose. 

(2) At such discussion, any member shall be at liberty to ofEer any 
observations he may wish to make on the budget, but no member shall 
be permitted to move any resolution in regard thereto, nor shall the 
budget be submitted to the vote of the Council. 

(3) It shall be open to the President, if he thinks fit, to prescribe 
a time limit for speeches. 

23. The Finance Member shall have the right of reply, and the 
discussion shall be closed by the President making such observations as 
he may consider necessary. 

0.— GENEEAL 

24. (1) Every Member shall speak from his place, shall rise 
when he speaks and shall address the chair. 

(2) At any time, if the President rises, any Member speaking shall 
immediately resume his seat. 

25. (1) Any Member maj' send his speech in print to the secretary 
not less than two clear days before the day fixed for the discussion of a 
resolution, with as many copies as there are members and the Secretary 
shall cause one of such copies to be supplied to every Member. 
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(2) Any buch &peecli may at the disci etion of the President be taken 
as read. 

26. (1) The President shall proseive older, and all points of 
order, shall ho decided by him. 

(2) No discussion on any point of older shall be allowed unless 
the President thinks fit to take the opinion of the Council theieon. 

(3) Any Member may at any time submit a point of order to the 
decision of the President. 

(4) The President shall have all powers necessary for the pur- 
pose of enforcing his decisions. 

27. The Goveruoi -General may appoint a raembei of the Coun- 
cil to preside in his place, or in that of the Vice-President, on any 
occasion on ^^hich the Financial Statement oi the Budget oi anypoition 
thereof is discussed in the Council. 

28. The Picsidcnt, foi suCficient icason, may suspend any of the 
foregoing rules. 



The schedhee 

Scads open to or e^ chided from disenssion under Rule 4 
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RULES FOE'XHE DISCUSSION OP THE BUDGET covii 

(6) IN THE PROVINCIAL COUNCUiS 

Rules for the Discussion of the Annual financial Statement in the 
Legislative Council of the Governor of Fort Saint George ; 

Definitions 

1. In these rules — 

(1) “ Finance Committee” means the Committee of the Council 
appointed under Rules 2 and 3 to consider and revise the Draft 
^nancial Statement ; 

(2) “President” means — 

(а) tlie Governor, or 

(б) the Vice-President appointed by the Governor iiiidor section 
4 of the Indian Councils Act, 1909, or 

(c) the Member appointed to preside under Rule 3G ; 

(3) “ Finance Member” means the Member of the Governor’s 
Council to whom the business of the Financial Department is allotted ; 

(4) “ Jlember in charge” means the Member of the Governor’s 
Council to whom is allotted the business of the Department of the 
Local Government to which the subject under discussion belongs, and 
includes any Member to whom such Member in charge may delegate 
any function assigned to him under these rules ; 

(5) “ Draft Financial Statement” means the preliminary financial 
proposals of the Governor in Council for the financial year next 
following ; 

(6) “ Revised Financial Statement” means the Draft Financial 
Statement as revised by. the Local Government with the approval of 
the Government of India after considering the proposals of the 
Finance Committee ; 

(7) “ Budget” means the Financial Statement as finally sanc- 
tioned by the Government of India, after amendment with reference 
to resolutions passed in Council and accepted by the Local Govern- 
ment or to any special circumstances not previously foreseen ; and 

(8) “ Secretary ” means the Secretary to the Madras Legislative 
Council, and includes every person for the time being exercising the 
functions of the Secretary. 

OTic draft financial statement 

2. On a day not later than the 5th day of January in every year, 
the Governor shall appoint a Finance Committee for the purpose of 
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discussing the Draft Financial Statement and making proposals witli 
reference thereto for the consideration of the Local Government. 

3. (1) The Finance Committee shall consist of not more than 
twelve members of whom not more than half shall bo nominated by 
the Governor. 

(2) Tlie remaining members of the Committee shall be elected by 
the non-official members of Council by votes given under such piocednre 
as the Governor in Council may from time to time pi escribe by notifi- 
cation 1 in the IB'ort St. George Gazette. 

4. The Finance Member shall be the Chairman of the Com- 
mittee, and in the case of an equality of votes on any matter shall 
have a second or casting vote. 

5. (1) On a day not later than the 18th day of January in every 
year, the Local Government shall refer to the Finance Committee the 
Draft Financial Statement. 

(2) The draft shall comprise tabular statements showing— 

(a) the opening balance of the Provincial account, 

{b) the estimated Provincial levenue under the vaiions major neads 
of account, 

ic) the estimated Provincial expenditure, under specific major 
heads, on existing establishments and schemes and on new schemes 
the cost of which is not considerable oi which the Local Government 
considers to be of an absolutely obligatory character, 

(d) the amounts available for maximum recuiring expenditure and 

for total expenditure upon other new schemes, the latter being provi- 
sionally included under a head ‘ Unallotted Expenditure’, and 

fe) the estimated closing balance. 

(3) There shall be appended to the Draft Financial Statement a 
memorandum indicating as fully as possible the manner in which the 
Local Goveinment provisionally proposes to allot the sum available for 
total expenditure on new schemes lefeired to in clause (<?) of sub-rule 
(2), and also indicating, if thought desirable, alternative methods of 
distributing this expenditure. In respect of each suggeetion thus 
made, the maximum recurring expenditure, and the total expenditure, 
fo) reclining and {b) non-i cent ring, which it is proposed to incur in 
the next financial year, should be separately stated. 
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G. (1) The Finance Committee shall consider how tlie proviso (d) 
made under the head ‘Unallotted Expenditure’ referred to in clause one 
of sub-rule (2) of Rule 5 shall be disttibnted among the specific major 
heads and to what purposes the sums thus allotted should be applied '• 

Provided that — 

(1) the total provision for recurring and ivon-recmTing expenditure 
on new schemes shall not exceed the amount entered in the Draft 
Financial Statement as available for these purposes ; and 

(ii) the limit of recut ring expenditure shall be determined with 
reference to the maximum amount which a scheme will eventually 
involve, any difference between this figure and the recurring expendi- 
ture required to bo provided in the Draft Financial Statement under 
discussion being made up by addition to non-recurring expenditure. 

(2) It shall also consider the estimates of revenue and expenditure 
referred to in clauses (i) and (c) of sub-rule (2) of Rule 5 and recom- 
mend such amendments in them as seem to it to be advisable, so 
long as these do not materially affect heads of revenue and expendi- 
ture which the Local Government shares with the Government of India: 

Provided that any recommendation likely to reduce the estimated 
closing balance referred to in Rule 5 |2) (c) shall be accompanied by 
proposals for a counterbalancing increase in revenue or reduction in 
expenditure referred to in clause (c) or (d) of sub-rule (2) of Rule 5. 

7. (1) The proceedings of tlic Committee shall be private and 
informal. 

(2) They shall begin not later than tlie 20tli day of January and 
be completed not later than the 27tii day of the same month. 

(3) Free discussion shall be allowed, but the Cliairman may 
disallow discussion upon any particular item when he thinks that it 
cannot be continued with advantage, 

(4) Where the question of making any particular provision in the 
estimates coming within the scope of the Committee’s functions is in 
dispute, the llembor in charge shall be lieard in its support, and the 
Committee shall then proceed to vote, the decision being bv majority 
of votes. 

8. The Finance Committee shall submit to the Local Government, 
not later than the 28th day of January* a report indicating the changes 
which it recommends in the Draft Financial Statement. 

9 After considering the proposals of the Committee, the Loc.al 
Government shall embody its own conclusions in the Draft Financial 
DB 
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Statement, and shall refer the statement thus amended to the Govern- 
ment of India. 

The revised financial statement 

10. ( 1 ) The Revised Financial Statement shall be presented to 
the Council on a day not later than the I3ih day of March. 

(2) It shall comprise a memorandum by the Finance Member 
explaining the general financial situation of the province in the current 
and ensuing years, together with memoranda explaining the estimates 
of revenue and expenditure under the various major heads, or groups 
of major heads. 

(-3) A week before the Revised Financial Statement is presented 
to the Council, copies of the amended Draft Financial Statement, as 
provisionally approved by the Government of India at tlio time, shall 
be supplied to the Members with a note that the figures and remarks 
contained in it are liable to alteration. 

(4) Copies of the Revised Financial Statement, together with 
copies of a memorancijjm detailing the alterations made in the State- 
ment of which copies have been previously nippJied under sub-rule (3), 
shall he supplied to the Members not later than the day preceding tii&t 
on which tiie Statement is presented to the Council. 

11. (1) On the day when the Revised Financial Statement is 
presented to the Council, each head or group of heads in the Statement, 
which is specified in the schedule appended, to these rules as being 
open to discussion, shall be considered separately according to 
such grouping as the Member in charge may determine. 

(2) The consideratiou of each such head or group of heads shall 
be introduced by the Member in charge with such explanations 
supplementing the information contained in the Revised Financial State- 
ment, as may appear to him to be necessary. 

(3) Any Member shall then be at liberty to move any resolution 
relating to any question covered by any such head or group of heads 
which may be entered in his name in the List of Business and the 
Council shall thereupon proceed to discuss every such resolution in the 
manner hereinafter prescribed. 

12. No discussion shall be permitted in regard to .any of the 
following subjects, namely ; — 

(a) any subject removed from the cognizance of the Legislative 
Council of the Governor by section 43 of the Indian Councils Act, 1801; 
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(6) any matter affecting the relations of His Majesty s Govern- 
ment, or of the Governor-General in Council, or of the Governor in 
Council ^vi^h any Foieign State or any Native Stale in India, or relat- 
ing to the internal affairs of any such Native State ; or 

(c) except with the sanction of the Governor, any matter which is 
the subject of discussion between the Governor-General in Council or 
the Secretary of State and the Local Government ; or 

(d) any matter under adjudication by a Court of Law liaving 
jurisdiction in any part of His IMajesty’s dominions. 

13. No resolution sliall be moved which does not comply with the 
foUoAving conditions, namely: — 

(a) it shall be in the form of a specific recommendation addressed 
to the Governor in Council ; 

ib) it shall be clearly and precisely expressed and shall raise a 
definite issue ; 

(e) it shall not contain arguments, inferences, ironical expressions 
or defamatory statements, nor shall it refer to the conduct or character 
of any person except in liis official or public capacity ; 

[d] it shall not challenge the accuracy of the figures of the 
Revised Financial Statement ; 

(e) it shall be directly relevant to some entry in the Revised 
Financial Statement ; 

if) it shall not criticise any decision of the Government of India 
m respect of Provincial finance ; and 

{g) if it would in itself have the effect of causing the total 
expenditure of the Presidency to exceed the amount sanctioned by 
the Goveinment of India, it must propose some counterbalancing 
reduction in the estimate so as to ar’oid such excess. 

14. A Member, who wishes to move a resolution, shall give notice 
in writing to the Secretary, prior to the date on which the Revised 
Financial Statement is presented to the Council, and he shall at the 
same time submit a copy of the resolution which he wishes to move : 

Provided that the President may fix a date after which no such 
notice of resolution may be received. 

15i The President may disallow any resolution or part of a resolu- 
tion without giving any reason therefor -other than that in his- 
opinion it cannot be moved consistently with the public interests ^or that 
it should be moved in the Legislative Council of the Governor- General. 
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16. (1) No discussion in Council shall bo permitted in respect oi 
any order of the President under Rule 15. 

(2) A resolution that has been disallowed shall not be entered 
in the proceedings of the Council. 

17. Resolutions admitted by the Pi esident shall be entered in the 
List of Business in such order as he may direct. 

Discussion of resolutions 

18. (1) Aftei the mover of a resolution has spoken, other Mem- 
bei s may speak to the moti'on in such order as the Piesident may 
diiect, and theieafter the inovei may speak once by way of reply. 

(2) No Membei other than the mover and the Member in charge 
shall speak more than once to any motion except, with the permission 
of the President, for the purpose of making an explanation. 

19. No speech, except with the pe\ mission of the President, 
shall exceed fifteen minutes in duration : 

Piovided that the movei of a resolution, when moving the same, 
and the Membei in chaige may speak foi thirty minutes. 

20. The discussion of a resolution shall be limited to the subject 
of the lesolutiou, and shall not extend to any matter as to which a 
lesolution may not be moved. 

21. A Member who has moved a resolution may withdraw the 
same unless some Membei desires that it be put to the vote. 

22. When, in the opinion of the President, a resolution has been 
sufficiently discussed, he may close the discussion by calling upon the 
movei to leply and the Mcinbci in chaige to submit any final obser- 
vations which he may wish to make : 

Provided that the President may in all cases address the Council 
befoie putting the question to the vote. 

23. If any resolution involves many points, the President at his 
discretion may divide it, so that each point may be determined 
separately. 

24. (1) Every question shall be resolved in the affirmative or in 
the negative accoiding to the rndjority of votes. 

(2) Votes may be taken by voices or by division and shall be 
taken by division if any Member so desires. 

(3) The President shall determine the method of taking votes by 
division' 
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25. (1) The President may assign such time as with due regard 
to the public interests he may consider reasonable for the discussion 
of resolutions or of any particular resolution. 

(2) Every resolution which has not been put to the vote within 
tlie time so assigned shall be deemed to have been withdrawn). 

26. Every resolution, if carried, shall have effect only as a re- 
commendation to the Governor in Council. 

27. When a question has been discussed at a meeting of the Coun- 
cil or when a resolution has been disallowed under Rule 15 or with- 
drawn under Rule 21, no resolution raising substantially the same 
question shall be moved within one year. 

28. The discussion of'the Revised Financial Statement shall be 
closed not later than the l6th day of March or if the discussion com- 
mences before the 13tli day of Maich, then on the third day of the 
discussion. 

The Budget 

22. (1) Un such day as may be appointed in this behalf by the 
Governor, the Budget shall be presented to the Council by the Finance 
Member who shall describe the changes that have been made in the 
figures of the Revised Financial Statement, and shall explam why 
any resolutions passed in Council have not been accepted. 

(2) A printed copy of the Budget shall be given to each Member. 

SO. (1) The general discussion of the Budget in Council shall 
take place on such later day as may be appointed by the President for 
this purpose, 

(2) At such discussion, any Member shall be at liberty to offer 
any observations lie may wish to make on the Budget, but no Member 
shall be permitted to move any lesolution in regard thereto, nor shall 
the Budget be submitted to the vote of the Council. 

(3) It shall be open to the President, if he thinks fit, to prescribe 
a lime-limit for speeches. 

31. The discussion shall be limited to those branches of revenue 
and expenditure which are under the financial control of the Local 
Government, and it will not be penuissible to enter upon criticisms 
of Imperial Finance. 

32. The Finance Member shall have the right of reply, and the 
discussion shall be closed by the President making such observations as 
he may consider necessary. 
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General 

33. (1) Eveiy Member speak finm liig place. '•Iiallri'-e %%Jiet 5 
lie speaks and shall address the ohaii. 

(2) At any time, if the President rises, any Member sjv aking shall 
immediately resume his seat. 

34. (1) Any Member may send his speech in print to the Secretary 
not less than two clear days before the day tixed for the di^cu^-Mon of 
a- resolution, ivith as many copies ns there are Members, and the 
Secretary shall cause one of such copies to be supplied to every Meinl'cr. 

(2) Any such speech may, at discretion of the President, bo taken 
as read. 

35. (1) The President shall preserve order and all point"- of onirr 
shall be decided bj» him. 

(2) No discussion on any point of order shall be alhmed nii!es‘' 
the President thinks lit to take the opinion of the Council thereon. 

(3) Any Membei may at any time submit a point of order to the 
decision of the President. 

(4) The Pre'-ident shall have all powers necessary for the ptirj'O'-e 
of enfoicing hi- decisions. 

36. The Governor may appoint a Member of tlic Council to 
preside in his place, or in that of the Vice-President, on any »cca‘-i>m 
on which the Revised Financial Statement or the Budget or any portion 
thereof is discussed in the Council. 

37. The Pi esident for sufficient reason may suspend any of the 
foregoing rules. 
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Seads open to or excluded from discussion under rule 11 
R^voQue I Expenditure 


Heads open to Heads not open 
discussion. to disiussion. 

I. — Land Revenue. IV.'-Stanips. 

V.— Excise. Vl.'-Provin- 

IX, Forest. dal Rates 

X— Registration. VIIL-Asscss- 

xil. — Interest. ed Taxes. 

XVI-B.— Jails. ZF/./i.— 

XVII.— 'Police. Couris.l 

XVni.— Ports and XXYl.— State 

Pilotage. Railways. 

XIX. — Education. All purely 

XX. — Medical. Imperial re- 

XXI. — Scientific venue 

and other Minor 
Departments. 

XXII. — Receipts in 
aid of Super- 
annuation, etc. 

XXIII.— Stationery 
and Printing. 

XXV.— Miscella- 
neons. 

XXIX. — Irrigation, 

Major Works. 

XXX. — Minor 
Works and Navi- 
gation. 

XXXI. — Civil 
W orks. 


Heads open to Heads not open 
discussion. to discussion. 

I. — Refunds and 2. — jlssipn- 

Drawhacks. - ments and 

3. — ^Land Revenue Oompenxa- 

6. ^ — Stamps. lions. 

7. — Excise IS . — Interest on 

8. — Provinoial deht. 

Bates. 2S. — political. 

10. — Assessed 42.~Ma}or 

Taxes. WorJes ; In- 

II. — Forest. teresf on debt. 

12. — ^Registration. All statutory 
18. — General Ad- charges. 

ministration. 3 All purely ini- 
ig-A. — Courts of perial expen- 

Law. 3 diture. 4 

19-B. — Jails. 

20. — Police. 

21. — Ports and 
Pilotage. 

22. — Education. 

- 24. — Medical. 

2G. — Scientific and 
other Minor 
Departments. 

29 ' — Super- 
annuation-allow- 
ances and Pensions. 

30. — Stationery and 
Printing. 

32. — Miscellaneous. 

33. — Famine Relief. 

36. — Reduction or 

Avoidance of Debt, 

40. — Subsidized 
Companies ; 

Land, etc. 

41- — Miscellaneous 
Railway Ex- 
penditure, 

42 — ^Irrigation : 

Jlajor Works — 

Working Expenses. 

43. — ^Minor Works 


and Navigation. 

44. — Construction 
of Railways 
charged to Pro- 
vincial revenues, 

45. — Civil Works, 


1. Mainly Court-fees and fines. 

2. Purely Imperial heads of account are omitted from this list. e.O. 
n, m. XI. XIH, XW, etc. 

3. These heads include certain statutory changes, which will be 
excluded from debate. 

4. Purely Imperial heads of account are omitted from this list, e.g., 
4, 6. 9, 16. etc. 
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Notification No. 37, dated 31st December 1909 

'"With reference to Rule 3 of the above rules, His Excellency the 
Governor in Gouncil, is pleased to fix the strength of the Finance Com- 
mittee cx-ofiicio and to prescribe the following rules of procedure for 
the election of the six non-official Members of the Committee 

Uules of Procedure for the Election of six non-official Members of the 
Finance Committee- 

1. The election of Non-Official Members of the Finance Commit- 
tee shall be made at a meeting of the non-official Additional Members 
of the Legislative Oouncil, at which the Finance Member shall preside. 

2. The Members sliall, one by one, proceed to the Secretary to 
the Legislative Council, who shall be seated in a place screened from 
observation and receive from him printed list of the non-official 
Additional Members eligible for election. 

3. Each Member has six votes. He shall vote by placing the 
mark opposite the names of six of the members whose candidature he 
supports and shall then hand the list back to the Secretory. 

4. When all the members present have recorded their votes, the 
Secretary shall report the fact to the President who will then proceed 
to the voting table and, vrith the Secretary count the votes and 
announce the result, 

5. In the event of there being a number of votes so that the in- 
clusion of all of them would bring the total to more than six, the 
President shall, by lot, select from them such a number as will bring 
the total to six only. [The Rules for the discussion of the Budget in 
the Provincial Councils are mutatis mutandis the same] . 


(vi) RULES FOR THE DISCUSSION OF MATTERS OF 
GENERAL PUBLIC INTEREST 

IN THE IHPERIAE DEGISIiATIVE COUNCII, 

No. 24. — In exercise of the powmrs conferred by section 5 of the 
Indian Councils Act, 1909, the Governor-General in Council has, with 
the sanction of the Secretary of State for India in Council, made the 
following rules authorising at any meeting of the Legislative Council 
of the Governor-General the discussion of any matter of general public 
interest 
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DEFINITIONS 

1. “ In these niles— 

(1) “Piesiclent” means— 

(а) the Governor-General, or 

(б) the President nominated by the Governor-General in Council 
under section (a) of tlie Indian Councils Act, 1861, or 

(c) the Vice-President appointed by the Governor-General under 
section 4 of tlie Indian Councils Act, 1909, or 

(d) the Member appointed to preside under rule 27 ; 

(2) "Member in cl large” means the Member of the Council oE 
the Governor-General to whom is allotted the business of the Depart- 
ment of India to which the subject under discussion belongs, and in- 
cludes any member to whom such member in charge may delegate any 
function assigned to him under these rules ; and the Secretary. 

(3) ‘‘Secretary" means Secretary to the Government of India in 
the Legislative Department, and includes the Deputy Secretary and 
every person for the time being exercising the functions of the Secre- 
tary. 

MATTERS OPEN TO DISCUSSION 

2. Any matter of general public interest may be discussed in 
the Council subject to the following conditions and restrictions: — 

3. No such discussion shall be permitted in regard to any of tlie 
following subjects, namely : — 

(u) any subject removed from the cogninance of the Legislative 
Council of the Governor-General by section 22 of the Indian Council 
Act, 1861 ; or 

(h) any matter afl’ecting thei-elations of His M,ajest 3 '’s Government 
or of the Governor-Gener.al in Council with any Foreign State or in 
any Native State or in any Native State in India ; or 

(c) any matter under adjudication bj' a Court of Law having 
jurisdiction in any part of His Majestj-'s Dominions, 

RBSOIiUTIONS 

4. Subject to the restrictions contained in rule 8, any Member 
may move a resolution relating to a matter of general public interest:— 

Provided that no resolution shall be moved which does not comply 
with the following conditions, namely ; 

(fl) it shall be in the form of a specific recommendation addressed 
to the Governor-General in Council j 

eg 
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(6! it ‘shall be clearly and piecisely expieesed and ■shall raise a 
definite issue ; and 

(c) it shall not contain arguments, infeiences, ironical expressions 
or defamatoi j statements, noi shall it refer to the conduct or character 
of persons except in their official or public capacity. 

6. A Member, who wishes to move a resolution, shall give notice 
in writing to the Secretary, at least fifteen clear days before the meet- 
ing of the Council at which he desires to move the same, and shall 
together with the notice submit a copj' of the resolution which ho 
wishes to move : 

Provided tliat the President maj* allows i esolution to be moved 
with shorter notice than fifteen days, and may, in any case, require 
longer notice or may extend the time for moving the resolution. 

6. (1) The Secietaij' shall submit every resolution of which 
notice has been given to him in accordance with rule 5 to the President, 
w’ho may either admit it or, when any resolution is not fr.nned in 
accordance with rule 4, cause it to be returned to the Member 
concerned for the purpose of amendment. 

(2) If the Member does not, wifhin such time as the President 
may fix in this behalf, re-submit the resolution duly amended, the 
resolution shall be deemed to have been withdrawn. 

7. The President ma}’ disallow any resolution or part of a resolu- 
tion without giving any reason therefor other than that in his opinion 
it cannot be moved consistently with the public interest or that it 
should be moved in the Legislative Council of a Local Government. 

8. (1) No discussion in Council shall be permitted in respect of any 
order of the President under rule 6 or rule 7. 

(2) A resolution which has been disallowed shall not be entered 
in the proceedings of the Council. 

9. Resolutions admitted by the President shall be entered in the 
lilt of business for the day in the order in which they are received by 
the Secretary : 

Provided that the President may give prioritj’ to an}' resolution 
which he may consider to be of urgent public interest, or postporre the 
moving of any resolution. 

DISCUSSION OP EESODUTIONS 

10. The discussion of resolutions shall take jflace after all tiro 
other business of the day has been concluded. 
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11. (1) After the mover of a resolution has spoken, other Members 
may speak to the motion in such order as the President may direct, 
and thereafter the mover may speak once by way of reply. 

(2) No Member other than the mover and the Member in charge 
shall speak more than once to any motion, except, with the permission 
of the President, for the purpose of making an explanation. 

12. No speech, except with the permission of tlie President, 
shall exceed fifteen minutes in duration : 

Provided that the Mover of a resolution, when tnoving the same, 
and the Member in charge may speak for thirty minutes, 

13. (!) Every Member shall speak from his place, shall rise when 
he speaks and shall address the chair. 

(2) At .any time, if the President rises, any Member speaking 
shall immediately resume his seat. 

14. (1) Any Member may send his speech in print to the 
Secretary not less than two clear days before the day fixed for the 
discussion of a resolution, with ns many copies as there are members 
and the Secretary shall cause one of sucJi copies to be supplied to each 
Member. 

(2) Any such speech may at the discretion of the President be 
taken as read. 

15. The discussion of a resolution shall be limited to the subject 
of the resolution, and shall not extend to any matter as to wliicli a 
resolution may not be moved. 

16. When a resolution is under discussion any Member may, sub- 
ject to all the restrictions and conditions relating to resolutions specified 
in rides 3 and 4, move an amendment to sucli lesoliition. 

Provided that an amendment may not be moved wiiicli liuh merely 
the effect of a negative vote. 

17. (1) If a copy of such amendment has not been sent to the 
Secretary at least three clear days before the day fixed for the dis- 
cussion of the resolution, any Member may object to the moving of 
the amendment ; and such objection shall prevail unless the President 
in exercise of his power to suspend any of these rules allows the 
amendment to be moved. 

(2) The Secretary shall, if time permits, cause every amendment 
to be printed and send a copy for the infonnatiou of each Member. 
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18. A !Memlier who has moved a resolution or an uineiKhnent of 
a resolution may withdraw the same nnless some Member desires that 
it be put to the vote. 

19. When, in the opinion of the President, a resolution and any 
amendment thereto have been sufficiently discussed, he may close the 
discussion by calling upon the Mover to reply and the Member in- 
charge to submit any final observations which he may wish to make ; 

Provided that the President may in all cases address the Council 
before putting the question to the vote. 

20. (1) When an amendment to any resolution is moved, or when 
two or more such amendments are moved, the President shall, before 
taking the sense of the Council thereon, state or read to the Council 
the terms of the original motion and of the amendment or amendments 
proposed. 

(2) It shall be in tlie discretion of the President to put first to 
tlie vote cither the original motion or any of Iho amendments which 
may have been brought forwanl. 

21. If any resolution involves many points, the President at his 
discretion may divide it, so that each point may be determined separate- 
ly- 

22. (1) Every question shall be resolved in the affirmative or in 
the negative according to the majority of votes. 

(2) Votes may be taken by voices or by division and shall be 
taken by division if any ^Member so desires. 

(3) The President shall determine the method of taking votes by 
division. 

GBNEBAL 

23. (1) The President may assign such time as with due regard 
to the public interests he may consider reasonable for the discussion of 
resolutions of any particular resolution. 

(2) Everv resolution which shall not have been put to the vote 
within the time so assigned shall be considered to have been withdrawn. 

24. Every resolution, if carried, shall have effect only as a recom- 
mendation to the Governor-General in Council. 

25. When a question has been discussed at a meeting of the 
Council, or when a resolution has been disallowed under rule 7 or 
wthdrawn under rule 18, no resolution or amendment raising substan- 
tially the same question shall be moved within one year. 
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26. (1) The President gliall preserve order, and all points of order 

slinll be decided by liiin. 

(2) No discussion on any point of order sliall be allowed unless the 
President thinks lit to take the opinion of the Council thereon. 

(3) Any Member may at any time submit a jjoint of oider to the 
decision of the President. 

(4) The President shall have all powers necessary for the purpose 
of enforcing Ins decisions. 

27 The Governov-Geneial may appoint a Member of the Council 
to pieside in his place, or in that of the Vice-President, on any occa- 
sion on which a matter of General public interest is discussed in tlie 
Council. 

28. The Piesidcnt. for sufficient reason, may suspend any of the 
foregoing rules. 

[The Pules for tlie discussion of malteis of gener.al public interest 
in the Provincial Legislative Couircils are, ynutatis mutandis, the same 
.\s those for tiro Imperial Council with the proviso that no resolutions 
will bo pel irritled relating to subjects leiitoved fioiir tlio cogumaitco of 
the Proviitcial Legislative Councils under section 43 of the Indian 
Councils Act 1861, in addition to those moirtioned itr Rule 3 above]. 

(vii) EULES FOE THE ASKING OF QUESTIONS 

IN THE IMPERIAL LEGISIiATIVB COUNCIL 

In exercise of the power conferred by section 5 of the Indian 
Councils Act 1909, the Governor-General in Council Iras, witli tire 
sanction of the Secretary of State for India in Council, made the fol- 
lowing rules autliorising the asking of question^ at any meeting of the 
Legislative Council of the Govei nor -General : — 

1. In these rules — 

(1) “President” means^ 

(а) the Governor-General, or 

(б) the President appointed under section 6 of the Indian Councils 
Act, 1861, or 

(cl the Vice-President appointed by tire Governor-General under 
section 4 of the Indian Councils Act, 1909. 

(2) “Member in charge” means the Member of the Council of the 
Governor-General to whom is allotted the business of the Department 



CCXXli APPENDIX 

of the Government of India to Avhich the subject of the question belongs, 
and includes any Member to whom such Member in charge may 
delegate any function assigned to him under these rules ; and 

(3) “ See retary” means the Secretary to the Goveinment of India 
in the Legislative Department, and includes the Deputy Secretary and 
every person for the.time being exercising the functions of the Secre- 
tary. 

2. Any question may be ashed by any Member subject to the fol- 
lowing conditions and restrictions : — 

3. No question shall be permitted in regard to any of the follow- 
ing subjects, namely ; — 

{(?) any matter affecting the relations of His Majesty’s Govern- 
ment or of the Governor-Geneial in Council with any Foreign State 
or with any Native State in India, or 

(6) any matter under adjudication by a Court of law ha\ing 
jurisdiction in any part of his Majesty’s Dominions. 

4. No question sliall be asked unless it complies with tlie following 
conditions, namely 

(n) it shall be so fi'amed as to he merely a lequest foi infounation, 

(b) it shall not be of excessive length, 

(c) it shall not contain arguments, infeiences, ironical expressions 
or defamatory statements, nor shall it lefer to the conduct or character 
of persons except in their official or public capacity, and 

(<^) It shall not ask for an expression of an opinion or the 
solution of a hypothetical proposition. 

5. In matters which aie oi liave been the subject of contioversy 
between the Governoi -General in Council and the Secietary of State oi 
a Local Goveinment no question sliall ho asked except as to mattcis 
of fact, and the aiiswei shall be confined to a statemenl of facts. 

G A iiienibei who wishes to ask a question shall gn e notice m 
^vrltmg to the >Secretary at least ten clear days befoie the meeting of 
the Council at which he desires to put the question and shall, toge- 
ther with the notice, submit a copy of the question which he wishes 
to ask. 

Provided that the Piesidentmay allow a question fo be put 
■with shorter notice than ten days and may in any case require longer 
notice or may extend the time for answering a question 
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7. (l) Tlio Secretary shall submit every question of wliich notice 
has been given to him in acvordance with rule 6 to the President, who 
may either allow it or, when any question is not framed in accordance 
with rules 4 and 5, cause it to be returned to the Member concerned for 
the purpose of amendment. 

(2) If the Member does not, within snch time as the President 
may fix in this behalf, resubmit the question duly amended the 
question shall be deemed to have been withdrawn. 

8. The President ma3'- disallow any question, or anj' part of a 
question, without giving any reason therefor other than that in liis 
opinion it cannot be answered consistentlj' with the public interest or 
that it should be put in the Legislative Oouncil of a Local Government. 

9. No discussion in Oouncil shall be permitted in respect of any 
order of the President under rule 7 or rule 8. 

10. Questions which have been allowed shall be entered in the 
list of business for the day and shall be put in the order in wliich they 
stand in the list before any other business is entered upon at the 
meeting. 

11. Questions shall he put and answers given in Rndi manner as ^ 
tlie President may in his discretion determine. 

12. Any Member who has asked a question may put a supple- 
mentarj'- question for the purpose of further elucidating any matter of 
fact regarding which a request for information has been made in his 
original question. 

13. The Member in charge may decline to answer a supplementary 
question without notice, in which case the supplementary question may 
be put in the form of a fresh question at a subsequent! meeting of the 
Coun cil, 

14. These rules, except rules 6 and 7, apply also to the supple- 
mentary questions; 

Provided that the President may disallow any supplementary 
question without giving any reason tiierefor. 

15. The President may rule that an answer to a question in the 
list of business for the day shall be given on the ground of public in- 
terest even though the questiou may have been withdrawn. 

16. No discussion shall be permitted in respect of any question or 
of any answer given to a question- 

17. iUl questions asked and the answers given shall be entered in 

the proceedings of the Council; , 
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Provided that no question whicli lias been disallowed by the 
President Bhall be so entered. 

18- The Presidenr may assign such time as with due regard to 
the public interests, he may consider reasonable for the putting and 
answering of questions. 

[The Rules for tlie asking of questions in the Provincial Legislative 
Gonnc\h tixe, nut fails nmtandis, the same as those for the Imperial 
Council.] 
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